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At the Sittings*aftoi' 
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srrriNGS aiter ti:rm at Westminster. 


18J4. 

Doii d. TtTFoni), As.sijvnee of Tutksxuam, u .Buiiknipf, Tuesdatf, 
r. CllAMiSKKS, Gent. GlU!, &C. :May‘Zi. 


t j^.lECTMFiNT to recover possession of premises situate in ,T,yr<>e- 
the parish of Sai/U IjeouurH, Shorediuh. incut, that 

* npuii the 

aarnnee of 

In 17.R8, a building lease of the ground in question was uiom'y by 
granted to Trustram, the bankrupt, for 53 years, at tiTe rent sb m as- 
of guin(*as a year, and he ereeterl a mamifactory and siRu to//. 

•' tlic lease of 

jireiuiscs oi (j;r»‘ater value, with a power of redemption on rcpaynient of the tnonev, and tliat 
in the iiii'nii time /{. sliall frrant ./, an under-lease of the premises at a ffri'iiter l eiit than the 
legal iiiteiest i^‘ tlie money, —./. insuring the premises, and paying tlie ground-rent and 
taxes, — i.s usurious ; and the assignment of the lease executed under sueli agh*eiiient is void. 
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1814. buildings upon it, which cost biin 1500/. There lie continued 

- till the time of his bankruptcy to carry on the business of a® 

umbrella-maker. 

CflAMIir.KS. 

[2] The defendant, who had acted as his attorney, at different 
times prior to the year 180(3 had lent him various sums of 
money, amounting to 300/. at 5 percent, interest. Having 
met with severe losses in that year, he wanted to borrow a 
lurther sum of (300/. He accordingly stated his ncci'ssitics to 
the defendant, to whom he offered a security on his lease, if 
h(' would advance him the money. It was acgorrlingly agreiid 
between them, that the defendant should advance the further 
sum of (300/. unking 900/. in all; that for this sum 'J'rnslrani 
should assign the lease to the defendant ; that the defeiulant 
should then grant to Trusirain an under-lease of the premises 
for seven years, at 70/. a year,—wath a proviso, that at any 
time within the seven years, I'rnsfrat/t, on repaying the 900/. 
should be entitled to a re-assignment, and that by the undia- 
leaso Trnstram should covenant to insure the premises, to 
keep them in repair, and to pay the ground-rent, together 
with all ta.ves, including the landlord’s property-tax. An 
assignment and under-lease in pursuance of this agiee- 
ment were accordingly prej)ared, and executed at the same 
time. The premises for the remaindcu' of the term of 53 
years w’cre then worth near 2000/., and (hey might have been 
let at from 100/. to 120/. a year. Trnatram paifi the rent oi’ 
70/. a year about two years, when he liccame c.vtremely em¬ 
barrassed in his circumslam;es. He afttavvards, with (he con¬ 
sent of the defendant, tried to sell the premises by auction, 

[ 3] and refusy^ an ofier for them of 1500/. 'I’he di-fendant'stated 
to (he auctioneer, that he had 900/. upon the premisfWfc. for 
which he received 70/. a. year. A commission of bankruptcy 
w as sued out against YV/zs/mw/iu Orlohcr 1813, and the under¬ 
lease for seven years having tlum expired, the defendant got 
into possession of the premises. 

Park for the defendant argued, that the assigument^of (he 
lease to him was valid, and that thi* ejectment could not be 
maintained. AVhether he had a good or a bad^,bargain, the 
cont^t was not tainted with usury. During the seven years 
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t>l‘ tlic under-lease, upon llie purchase of leasehold-property, 
die received little more than 7 pcrcejit. for his money, which 
IS less than is usually expecteil. If the under-lease had con¬ 
tained no covenant for redemption, there would have been no 
pretenc-e for saying that the transaction was visurious ; anti a 
right to redeem, which might never be, and in point of fact 
never was exercised, could not invalidate the assignment. 

Lord ELLF.NnonouuH. The question here is, whether 
this transaction wa.s a contrivance to receive usurious interest 
for the -loan of money. 'I'he defendant actually received 25/. 
a year beyond the legal interest of money. Therefore, if the 
assignment was intended as a security for t|ic advance, and 
not as a purchase of the lease, it is void. The assignment 
ami the under-lease are part of the same*, agreement, and the 
whole must be viewed together. I agree that without the 
covi'iiant to re-assign, the transaction could not be set aside 
in a court of law as usurious. It •might be a very hard bar¬ 
gain, and a court of equity might grant relief; but the assign¬ 
ment would be sullicient to vest the legal estate in the defen¬ 
dant. The covenant, however, to re-assign on the repayment 
of the 900/. appears to im^ to shew that the assignment was 
merely a security for the loan of •money at usurious interest. 
It was in the nature, of a mortgage. Had there been a stipu¬ 
lation that ujion the redemption, the 70/. a year should be 
brought into account, and interest in that case only taken at 
45/. the effect might have been different. But as the deeils 
really sttmd,' the defendant, had the premises been redeemed, 
would have received 70/. ;i year as interest upon the 900/. ud- 
vaucail. If he ran any risk, or the repayment of the princi¬ 
pal ivas liable to any contingency, there would Be no usury ; 
but I see no risk or contingency, involved in the transaction, ex'- 
cept the solvency of the borrower. The latter was to insure 
the premises; to keep them in re[)air; to pay the ground-reht, 
and all taxes. The covenant with regard to the property-tax 
is void ; but it shews the nature of the transaction, la shorty 
the defeudaut advanced money by way of loan ; it was in the 
cont^qdation of both parties that this should bo repaid; it 
was never put in hazard ; and interest above the rate of 5/. 
per cent, was to be paid for the forbearance. Thq a.ssionincut 
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CASES AT NISI PRIUS, 

excculctl in ptirsiuiucc of this agreeinont is therefore void, and 
the legal estate is iti the, assignee of the bankrupt. 

Verdict for the lessor of the jtlaintiff. 

Ciarroxo A.G., (lurncij and i'amphfU, for the lessor of the 
plaintiff. 

Vark and Header for tiu' defendant. 


[AUtM'nios, Cinvnwitofl and i.'hnmh€rs\\ 

'VV 


B v r t r.v and Another r. M'own ui >\v. 

T ROVIIK by lh(* plaintilfs as stt'wards and trustees <i( 
“ The United Socitdy of nricklayers,” for the books and 
insignia of the society. 

This was a benefit society, the rides of wliieh had been in- 
rolletl at the ipiaiicr st^ssions jinrsiianl to staf. 3d (leo. 3. 
c. 0-1. Accijrding to tliese rules, tlu; society Vvas to lueel at 
four dilT’erenf [aibiie. honsi's, ai.d (here were to be (uostewarils 
chosen togetlu'r, who v\ere lo remain in olliee for si.v nionths, 
and then to lie siicc<‘eded by two otluas eho.seii in the same 
manner. It was al’terwards agreed to meet only at one hoii.si*, 
and that one .steward should be chosen exery three im ntlis, 
to remain in offiee for six, so tliat there might not be two new 
stewards coming into oiUee at. the same time. 'fhese, alter¬ 
ations of the rules never were .submitted to the quarter scis¬ 
sions. 

Thejiooks and insignia had been delivered to the deftaitl- 
ant by two stewards chosen under the original constitution : 
but the [ilaintifis, who are now the acting stewards, liad'been 
chosen at different times, according to the new mode of 
election. 
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(htnwo A.G. contendt'd that tlwj jdaintifls wpn^ «ntitlo<l to 1814. 

ft^covcr by virtuo of soc. 11. of 33 G. 3. c. 54. which vests the- 

monies, goods, chattels ami ellects of these soei(;ties in the 
tru.stees for the time l)ein”'. Townkov 

% 

Lord Ej.lkn noKt>n(;ii. —'fin* j)laijilitis have no right to 
stand licii! e\ce})tby this act of pai iiantc.nl, and the act ofpai- 
liamentgivcs them no such right, unless they be. law fully clectefl 
to the oflice they now till. But it appoais that they were elected 
ctontrary to law, and therefore ttiey cannot maintain t his action. 

The first sectiomof the statute sav's. that “ the rides, orders, and 
regulations approved of and eonlirmed by the justices, shall 
“ be binding upon all parties;” and the second section,which 
permits an alteration or repeal id' thosi* rule.', orders, and re¬ 
gulations, with the cuncuria are of three-fourths i.;f the mem¬ 
bers, proviilcs, that “ sneb alteration or repeal shall he sub- 
“ jof-t to till review of tlie justices at the general ipiarter ses- 
•' Mons oftiie peace, and shall be hied in manner therein he- [7 j 
“ fore direeled, anil lliat no sneh ride, order, or regulation 
“ shall he binding, or have any force or effect until the same 
“ sludl have been agreed to, and conlirm<;d by such justices, 

“ and filed as aforesaid.” ! cannot look therefore at the rule 
for altering the mode of electing the stewards; and it is ad¬ 
mitted that t!ie plaintifi’s were not elected according to the 
original rule upon tliis subject continued by the (quarter ses¬ 
sions. 'fheredore they are not the legal trustees of the society 
for the time being, and tlio effects sought to be recovered 
never \csl.cd in them. 


IMuintiffs nonsuited. 

(itiiruw A.G. and Burrough for the plaintiffs, 
lor the defendant. 

[.\ttornii’S, Tarrnnt uml 


Vide H<tlliday v. Cnnisell, 1 T. R. (>58. 
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t814. 


Saturdatf, 
May 2i. 


.James Poiviiif v. Walker. 


Tho assign¬ 
ment of 
copyright 
under 
SAnn.c. I!>. 
must be in 
writing. 

A parol 
ngreenu’nt 
between the 
proprietor 
of die copy¬ 
right of a 
work juul 
another 
person,that 
the latter 
for a valu¬ 
able consi- 
<lera1ion 
shall have 
the eiiclu- 
sive ]mbli- 
cation and 
sale of it in 
lititflntiil, 
does not 
entitle him 
to maintain 
any action 
for pirating 
the work. 


[in 


T HIS was an action on 8 Ann. c. H>. for piniling tito words 
of two songs called “Fly not Yet’’ and “ Eveleen’s 
Bower.” 

These songs were writtiai by T. Moore, and foi uied 
part of a work entitled “ Irish Melodics,” which he sold to 
IF. Poiccr of Dublin. It was jtroved that hjf. Power aflcr- 
wards verbally agreed with the plaintllf, who is his brother, 
and resides in lAmdon, tlitit they should make an exchange of 
copyrights to which they were respectively entitled ; tle.it VV. 
Power should liave the exclusive ptiblication and sale in Ire¬ 
land, of certain works of wiiich the plaintiff was the proprie¬ 
tor, and that the plaiiitiii’shoultl have the exclusive publica¬ 
tion and sale in England' oi the “ Irish Melodies,” (auKtiig 
other works,) of which W. Power was the proprietor. 

Garroiv A.C. for the didendant, objected that the plaintiff 
was not proved to be the “ assignee” of the work, supjiosi-*! 
to be pirated, witliin the meaning of the act of parliament. A 
valid assignment could only be iiuuU* in writing; and at any 
rate, according to the agreement between the two brotluTs, 
W. Power of Dublin still continued proprietor of tlie work, 
having merely given the plaiutifi'a licence to print and pub¬ 
lish it in Enghnd. 


Ticiss contra contended, there might be a parol assigntnciil 
of copyright, as there might luive been of a lease befoic -the 
statiitc of frauds; and that the plaintiff, being assignee in 
England, was entitled to muinlain this aidion for pirating the 
songs here, in fraud of his exclusive right in this part of tin.' 
United Kingdom. 


Lord Ei.i.kn ttoiioiniii was of opinion that the assigy,ment 
of copyright must be by writing; and that the agreement in 
this case amounted only to a licence to flic j>laintiff to print 
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and publish the work ia Kng/attd, arul did not make him as¬ 
signee within the meaning of the act of parliament. 

Plaintiff nonsuited. 


1814. 


Power 

V. 

Walker. 


A motion was made in the ensuing term, to set aside tlic 
nonsuit; but tJie Court refused a rule to shew cause, 

Tiviss for the plaintitF. 

(Jarrow A. for the defendant. 


f Attoniies, Finmure and 


At the Sittings after Trinity Term, another action was brouglit 
against the defendant for the same piracy, in the name of Mr. 
Moore, the author of the songs. IT. was suggested by his counsel 
tliat he had oidy verbally agreed to sell the copyright to W. Power, 
so that according to the u1.)ovc decision, in point of law it still re¬ 
mained in him ; but the witnesses stated, on cross-examination. 
Unit they had heard him ileclare that lie liad parted with all his inte- 
re.st in the copyright ol’ the work ti* IK. Power, without mentioning 
in what manner the transfer had taken jdace. Plaintiff nonsuited. 
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mo H 'Hi ml 


ADJOURNED SITFINGS AT GUILDHALL. 


iTcrffif.rfrtv, Stockfletii r. Dk Tastut and Others. 

tfuHC I. 


Altliougli a 
UPIhOll hu.i 

Dt'cn iiiiprn- 
piTly exa¬ 
mined be¬ 
fore eoiii- 
tuissinnerf! 
of bankrupt 
upon a sub¬ 
ject uueon- 
neeti-d nitb 
the inte¬ 
rests <if the 
bankrupt 
e8t..fc-, with 
a VICIV to 
procure 
evidence in 
tin action 
dcjiendinif 
against 

Ml 

him, tile 
exjiuiiiia- 
timi iiin> lie 
used ii.s cl 1- 
dence liy 
the plaiiititf 
at the tii.il 
of the ac¬ 
tion, and 
theduilge at 
Sifli I’rius 
cannot in- 
ipiire into 
the tiliuKC of 
the HUtlio- 
rity of the 
great seal 
by ivhicli 
the exami¬ 
nation wua 
obtained.— 
The remedy 
of a party 
so impro¬ 
perly exa¬ 
mined, is 
by an appli¬ 
cation to 
tlie Lord 
Chancellor 
to have the 
examination 


T his was an action of a.^.smupsit, in support of which the 
plaintiR*offered in evidence the examination of Mr. J)e 
Tastrt one of the defendants, tinder a coininissitih of bankmpl 
against certain persons who traded tinder the firm of Hough¬ 
ton and Co. It did not appear that the estate of Jf<nig/i/an and 
Co. was interesteil in the suitjeet matter of the uefiou ; fiiit (he 
attorney of the present plaint iff was solieitor to tlic commission 
and Mr. J>e 'Castet was examined before file c,.mtnissioiieis, 
after the action wa.s eonnneneed. I.eave had not been ol)(,lin¬ 
ed from the Loid (Jianeellor, oi from (he eommi'-sioner-., (o 
make u.se of the o.\amina(ion iijxui the pre.sen( oceiisfoi:. 

Scarlett for the defendanls contended, that tindei (hesi'cir- 
cumstanees, the exuniination eotiid not be read tn evuhiiee 
The bankrupts’ estate having no inteu'sl in the tlispute he, 
tween these jnirties, it was a gross pei vet.sioii of the anthoiMy 
g’iveTi by the statutes, to oxaudne JMr. J)c I'anlct hefoie the 
eoinniissioners. The examination could only he law full v ost-d 
for the benefit of that estate. The solieitor (o (lie eommis -ion 
was guilty of a breach of trust in now piodneing it witliout Iht! 
sanction of the land Chancellor oi the eonnuis-ioneis ; 'oid 
the Court seeing the natine* of the uttenijit made, would not 
suffer the examination to ho thus fiaudnlenlly lead in ivi_ 
dence. 

Lord EleknB onoue.n. — What jiou now state may be a 
very good ground for applying to the Lord Chaneellor to have 
this exam'ination taken off'the file of the proceedings under the 
commission, or to punish those who have abused the authority 
of the great seal, by examining the parly before ihecommis- 
(jiartpi^.s with a view to this action. But I cannot refuse to re, 

oil the flic and CHnccIlcil. 
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coivo in evidence an examination signed by one of the defen¬ 
danthowever it may have been obtained. If he was impos¬ 
ed upon when he signed it, or was under duresse, he will not 
be bound by it; but I cannot here consider, whether he was 
properly or improperly summoned before the commissioners 
or whether the solicitor acts justifiably or unjustifiably in pro¬ 
ducing the document to support an action in which .the assig¬ 
nees of the bankrupts do not appear to have any interest. 
What is proved to have been written or signed by any of the 
defendants, 1 must admit as evidence against them, without 
con.sidering hHw it was obtained. 

'file examination was read, but did not prove the [daintifl”s 
case, and he was noiisuited. 

ditirov' A. G., Abbott, wlm\ Tindal Hot the plaintitt', 

Sanb’lt and I/ittledaU- for (he tlefendan(. 


VifU' S/iulti y Ttroitlicit, 1 Cainpli. 30. Lcf/ntt v. TolJcrvrii, 
I 1 Last, .302. 


Kr,\ r. Dixon. 

r^l'tlllS was an indii'lmeul against a bak(*r, for supplying to 

-■ (he Royal JMilitaty Asyduin at Chelsea, as anil I’or good, 

wholesome household loaxes, di\ers loa\es mixed with certain 

uovious ingredients, not fit for the food of man, which he well 

knew so to be at the time he so supplied them. ‘ 

It wa.s proved on the part of th(‘ prosecution, (hat many 

of the loaves delivered hy the defendant at tlie*Military 

A.sylum on a jnirlicidar day were found, when cut up and 

distributed amon^ (he children, to be .strongly impiegnateil 

with allum, and to contain in them several pieces of alimn m 

nltliougli ho p-avc dircctidiih foi nu-viiif^ il mi in a iniintior wlmli wuiilcl li.ivc 
huniiluss. 


1814. 


Si OCK- 

FEK'I H 

V. 

deTastbt. 


[ 12 ] 


Wcfhtesdnyf 

Jnut 1. 

A biik.'i* 
ulxi Hulls 
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tuinin^ 
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ll‘llU«'r.^ it 
inixuius, is 

I 13J 

iiilty <if an 
ivdiolidilu 
iilluru'c, if 
111" iirdiTud 
tiiu aliiiiii to 
he iiitro- 
diici'd into 
tlic‘ brcml, 
rciidorud i* 
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its crystalline form, as laro’c as horse beans. A surgeon 
• stated, that although a very suiall quantity of allum may be 
swallowed without injury, if taken in larger quantities it de¬ 
ranges the stomach, and occasions constipations of the bowels ; 
that its tendency is injurious to health, and that it is until, 
for the food of man. Stat. 37. G. 3, c. 98. s. 21. was likewise 
referred to, by which the use of allum is prohibited in the 
making of bread, under a penalty. 

For the defendant his foreman was called, who stated that 
he usually emjdoyed allum in making bread, assist the 
operation of the yeast, and to make the loaves look white; 
but that very great care was employed in the use of it; that 
he allowed not more than half a pound of allum to a sack of 
flour, from which 84 loaves are made; that his custom was 
to dissolve the allum and mix it with the yeast, that it might 
be equally divided over the batch ; that allum so used couhl 
hurt no one ; and that if on any particular occasion, the loaves 
delivered at the Military Asylum had allum put into them in 
adiflerent manner, it was (juite contrary to the directions and 
intentions, and wholly without the knowletlge or privily, of 
the defendant. 

It was contended, that these facts completely negatived 
the averment in the indictment, that the defgidant at the 
time these loaves were delivered, well knew they were not 
wholesome, and that they were unfit for the food of man. 
He could not be criminally responsible for the acts of his 
servants. Had the allum on this occasion, contrary to his 
directions, been so introduced into the bread as to produce 
death, would he have been guilty of murder ? If not, he 
must be acquitted upon this indictment. He is not now 
chai’ged upon the statute for using allum in bread, bnt for 
the common law offence of selling bread which he knew to 
be of a noxious <piality. When these loaves were delivered, 
he unqutstionably btdieved tlu*y were made in the same man¬ 
ner as those which he had been accustomed to supply to the 
’ Nlilitary Asylum, and which gave perfect s^isfaction. 

Lord Ki.cr.Nuouoi on. —Wlioevcr intioducesu substance 
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into bread, ^vhich may be injurious to the health of those who 
consume it, is indictable, if the substance be found in the 
bread in that injurious form, although if equally spread over 
the mass, it would have have done no harm. If a baker will 
introduce such a substance into his bread, he must do it at 
liis own hazard, and he must take especial care that the benefit 
he proposes to himself, does not produce mischief to others. 
He is engaged in an illegal act, and he must abide the t:on- 
sequcnces. The statute 37 Geo. 3. c. 98. shews the judgment 
of the legislature with regard to allum ; and a medical gen¬ 
tleman has%ivcn evidence as to its deleterious effects. If 
taken in very minute quantities, it is innoxious. The same 
may be said of calomel, and even of arsenic? But would not 
a baker be auswcmble for selling bread having these sub¬ 
stances mixed with it in a dangerous form, althougli he in¬ 
tended* they should be so equally subdivided over the whole 
mass which ho baked at one time, that no harm could follow? 
If the defendant was cognizant of the jnunner in which his 
business was carried on, and knew that allum was at all used 
in the making of tin; loaves sent to the Military Asylum, 
which are proved to have contained it to a very dangerous 
degree, lie is guilty on this indictment. 

1'he (hdendant was convicted ; and the point being men- 
f ioiu'd in bank next term, the Court fully concurred in the 
direction of the judge at Xisi Prius. 

(/arrow A. G. Park, and Woltoa for the crown. 

Scnrktl, Barrow, and Broa^ham for the defendant. 


1314 . 

Rex 

r- 

Dixon. 
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[Attoruicsi, Fois niid H€irrou-.\ 



16 


CASES AT NISI PRIUS, 


1814. 


Thursday, 
June 2. 


W)iere a 
way has 
been used 
by the pub¬ 
lic fur a 
ifreut num¬ 
ber of years 
over a cICse 
in the bands 
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privity of 
the land¬ 
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dedication 
by id in to 
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though he 
was never 
in the actual 
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near the 
spot. 

Where a 
way is so 
used, notice 
of the fact 
to the 
steward is 
notice to 
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the land 
lord. 
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Rex t;. B.\ur. 

^^’^HIS was an indictmont fttr stoppino- up a public- footway 
leadiny; from Slake Neivingtari to lalingtvn. 

The way pa.ssos overland which belongs to the Marquis of 
!s'ortkamptuii. It was proved to have Iteen used by the public 
upwards of 50 years. During the whole of that time, tlni 
land has been occupietl by a suoct'ssion of teiiatits. One of 
these frequently complained to Lord Sorlhftmptaa's steward, 
that the public iised tlii* footway, whereby the laiul was in¬ 
jured ; but no action was brought, e.ilher by laiullord or 
tenant, against any one who used it. l'l>e defendant has 
lately taken a lease; of the land o\er which the way }»asses, 
and inclosed it with a wall. 

Ili.s counsel contended, that Ihe above facts did ntit estalilish 
a public right of way oviiv the /orus hi quo, as tlic user pmved 
had been exclusively during tlie occupation of suc<-e-.si\<■ 
tenants, whose acquiescence could not bind tlie reversioner. 
There was here no evidence of a iledication to the jiublic by 
the landlord, who alone hud power to dedicate. 

Lorrl Ei.i.RxnoRoi’cn.— Afler a long lapse; of time, and 
n fie(|uent change of tenants, from the notorious and iiniufei- 
rupted use of a way by the puldic, 1 should prcsunic that the 
landlord had notice of the way being used, and that it was so 
u.sed with his concurrence. In this case, however, we have 
(‘\prcss evidence of notict;; for notice to the steward was no¬ 
tice to the landlord. 

The defendant was found guilty. 

(hinav), A. G., (tuineif, and Waljard for the prosecution. 
.S'< tn left asid tlite’^tlereudant. 

rAltOiiik-s, Art/if aril ] 

V'lde Kvx \ . Lloifil, 1 f’lunph. ‘iti 1. Truslces <\/' Ihiijhif Char ill/ 
V. Merrywraikev, I I 1‘atsl, .'17.'). ii. 
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Still and Another v. IIali-uud. 

ri^HIS was an action ot‘ assumpsit, for non-payment of 
money pursuant to an award. The declaration staled 
that by an order of Loi d E/len/toroiigh made in a former cause, 
all matters in difl’erence between the parties in the said Cfyise 
were referred to the award of i). M., W. L., and such third 
person as they the sai<l JJ. M. and W. E. should appoint, 
previous to their (*uteriu”' upon the n'ference, so as they, or 
any two of ttiem, should make and publish their award in 
writing, on or before a given day. 

'fo j)rove the .ludge’s order, tiie plaiutih' put in the rule, 
making it a rule of court. 

./. I'ar/.e, for the defendant, objected that the judge’s 
order, as the best evidence;, ought itsell', to be produced. 

I.ord ELLUMuntoLfiH.— I think the rule of court is 
sufTicient : I must give crcelit to it, that there was .such 
an e)rder as is there recited.. The Court adopt and act 
upon it. 


1’lie d(;claration slated that tlie s.aid /). /If. and IF. L. 
took upon themselves the burden of the said awai'd ; and in 
jnRsnanee of tlee said order, and pre'vioiis to the'ir t>ntering 
ujxm the said re'ference, to wit, on. i^e., elid nominate and 
apjmint one E. A. us a third person or arbitrator in the. 
pii'iaises. 

i 

An award was given in evidence, signed by D, AL, IF. L., 
and E. A., which recited that the said 1). M. aiyl IF. L., 
previous to their entiuing upon the said reference, did, by 
writing under their hands, nominate and appoint the said 
E. A. as a third person or arbitrator in the premises. It was 
likew'ise proved, that E. A., in the course of the arbitration, 


1814. 


SnturHay^ 
Jane 4. 


Jn an action 
on an award 
niadc nndc 
a Jud^e’a 
oiflcr,—to 
prove (lie 
orrlcr. it is 
[ 18 ] 
etumg’h to 
put in on 
odice cojjy 
of the rule, 
niiikihf' it a 
rule of 
court. 

In .such 
an action, 
where the 
auhiuiKiiion 
is to .-1. and 
yj'.,iin(l such 
third per¬ 
son B.s they 
shall ap- 
}ioitit, to 
satisfy an 
allegation 
that and 
H. appoint¬ 
ed C., it is 
not enough 
to put in an 
award cxc- 
C'lteil by ail 
tin* three, 
reciting 
11 .It and 
It. did np- 
jioiiit 

and tojiroce 
I liiitf.'. acted 
along wii.h 
llnnii in the 
arhitratioii. 


[19] 
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181'4. had acted with the two others ; hut no further evidence could 

. be adduced of his appointment. 

' STIt.1. 

Halfokd. It being objected that the writing should be produce<l and 
proved, by which the appointment took place, the plaintifls’ 
counsel argued that the recital in the award signed by all th(‘ 
arbitiators was suflficient; and at any rate, that the fact of the 
appointment was proved from the threi* having acted togethei- 
during the arbitration. 

Lord Ei.t.EN'Bono\-<:rt.—1 cannot take the rooital of the 
award as evidence of the appoint ment ; un<l i think the plain¬ 
tiffs are bound to prove some act by whicli the appointment 
was made. There must have been a formal act of apj)oi)it- 
ment; after whicli, the two arbitrators named in tin; order 
were as to ihntJunrti offirlo. Their merely suffering the thiol 
person to sit along with them, and lo sign the award, would 
not be sufticient to vest him with any authority. 

Plaintiffs nonsuifial. 

Park and Esp/nassc for the plaiutiH's. 

J. Parke for the defendant. 

[/Vtlornios, 'I'liyhir . tid lh'iiiirlii.\ 

[20] So where the award appeans to have luen made out of the lime 
originally given to the arliilrutor by the ride of ('ourl, wliiidi.re¬ 
served to him the power of enlarging the time, it is not enough for 
obtaining an attachment for non-jierformance of the awaril, that Ihi' 
arbitrator states in his award (hat he had enlarged the time, without 
verifying the fact by affidavit. Davis v. Vass, LCi East, 97. 
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TeMPATSV tJ. liUHNAM). 

C OVENANT on a lease for not repairing the premises. 

The declaration staled the covenant in the indenture to 
be, “ that the defendant, his executors, administrators, and 
" assigns, should and would, at all times during the said tenn 
“ so demised by the said lease, at bis and their own proper 
“ costs and charges, well and sufficiently repair, uphold, &c. 
“ the said demised messuage or tenement, and premises, with 
“ the appurtenants in, by, and with all and all manner of need- 
“ ful and necessary reparations, &,c. and the said nie.ssuage 
“ or tenement, and premises, with the appurtenants so being 
“ well and sufficiently re])aiied, &c-. should and would, at the 
“ end, cx[>iralion, or other sooner determination of the said 
“ t(*rra, peaceably and quietly leave, surrender, and yield up 
‘‘ to the said plaintitf, his executors, administrators, or assigns, 
in as good jdight and condition as the same, at the time of 
“ the making of the saitl indenture then were.”—The only plea 
w as /lo/i cst I'dclittn. 

Th(' counterjjart of the h'as*, proved to have been executed 
by the defendant, contained theuords above recited, but with 
the following qualitication subjoined ; “ lire and all other ca¬ 
sualties “excepted.” 

The objection being taken, that this was a fatal variance, it 
was answered on the otlu'r side, that the recital Avas true as 
faT as it went, and that it lay upon the defendant to have 
])leaded that the dilajiidated state of the premises arose from 
fire or some other casualty. 

Lord ELLF.NnottoiroH.—The declaration sets out an srbso- 
hde covenant to repair the promises, under which the defen¬ 
dant would have been compellable to rebuild the hoyse, had it 
been burnt down by an accidental lire. (//) The covenant in 


1814. 


Saturday, 
June 4. 
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for not re¬ 
pairing, if 
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[ 21 ] 


(«) Bullock V. Domrnitt, 6T. ll.G.W. 
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1814. 


Tsmpanv 

?l. 

Burnand. 


[ 22 ] 


Sn/urf/itt/, 
June 4 . 


\Vh(Tp up¬ 
on «.salt' ot 
poods, tli<! 
seller pi o- 
4i)ecs a 
sample, and 
repre-sents 
that the 
bulk i.H of 
e(|UHl (]iiul- 
Hy, if there 
be a sale- 
note 'wliieli 
does not re¬ 
fer lo the 
sample, thia 
is not a sale 
by sample, 
and if the 
poods turn 
out to be of 
iiifcrim 
quality, the 
puirhaser’s 
remedy is 
by an lU'tioii 
on the ease 
for a deceit¬ 
ful rapre 
sentation- 


CASKS AT i\lSI PHll’S, 

the leaise put ut contains an cxcejition of fire and other ca'-uel- 
ties. I think the defendant is enlilled to take advuutaoe of' 
this variance on von ei>t ftuJum. He is not proved to ha\e ex¬ 
ecuted a deed containing au absolute covenant to repair. 

Pluintiir nonsniled. (o'). 


Marrifat and for the phnntiH'. 

Park for the defendant. 


I Attornics, and lyunf'^ 


(n) Vide Howell v. Jlichtirds, Ea.sl,, 633. 


Meycu V. Kvr.RTii and Another, 

T he declaration staled, that in consideration tlial jdain- 
tifF, at the reijuost of the defendants, would Imy of 
them 60 hogsheads of suear loaves, at l.j6s. per ewf., 

free onboard a Hiitish ship, to be paid for by an acceptance 
at 70 days, the defendants iindeitook tliat the s.iid sugar v\as 
then and there all of like goodnc"". with ateil.iin .sample of 
sugar then and there pr.iduretl and shewn by the deft'iidants 
to the plaintiff. Au averment followed that the plaiutilf 
bought the sugar,—with a bieaeli, that it was not equal to 
the sample. 

The bought-iiote put in was in the usual form, merely de¬ 
scribing the goods as “ 60 hogsheads of Ilambro' sugar loaves? 
“ at 165s. free on hoard of a lirilii>U ship. Accejitance at 70 
days.” • . 

Harrow A. G. submitted that the plaintiff must be nonsuit¬ 
ed, as the contract produced contained no stipulation that the 
sugar was etjual lo sample. 
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Ahbolt, contrii, said, he should prove that at the time when 
the supjar was purchased, the defendants exhibited a sample, 
and represented that the bulk was equkl in quality ; whereas 
a fraud had been practised upon the plaintiff, for the sugar 
sold to him was of greatly inferior quality and value. 

Lord ELLKNBOitoiHiu. — You should have declared in 
case for a deceitful representation. It was no part of tl\e 
contract that the sugar should be equal to the sample. 
Where goods arc sold in this way, I tliink evidence might be 
admissible to shew that, at the time of the sale, a sample 
was fraudulently exhibited to deceive the buyers, whereby the 
plaintiff had been induced to purchas«‘ the comuKKlity, which 
turned out of greatly inferior quality and value. But when 
th e sale note is sihmt as to the sample, I cannot penrnit it to 
be incorporated into the contract. "Phis would be contrary 
to Mrres v. AnscU (</) and would amount to an admissitm 
of parol evidence to contradict ft written tlocument. In 
truth, the present was not a sale by sample ; atftl the sample 
can only be used as evidcuice of a deceitful represent¬ 
ation. 


Plaintiff' nonsuited. 

■xhhotl and Tindal for the jdaintiff’. 

(nurmv A. G. and /’. Pollock, for the defendant's. 

[Attornics, i^lontrion \\xm\ 


(o) ;] Wils. ‘27.0. 

V’ido Gardiner v. Gray, j)()sf. Lnimj v. Fidyeon, post. Par- 
liiiison V. Lee, ‘2 East. .'314. 


Von. IV. 


C 


1814. 


Mever 

V, 

Eveiitii. 


[24] 
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1814. 


The entn’in 
the oflice ill 

Somei'Arf 
Hohm- for 
lioons!iii{ 

coaches is 
no evidence 
to jirove 
that the 
persons 
named in 
the licence 
arc owners 
of the coach. 


[25] 


COMMON PLEAS. 

STnoTiir.K v. Wii.i.AN and Others. 

T HJkS was an action against the defendants, as owners of 
tlie Stroud coach, for the loss of a parcch 

To prove Ihe ownership, the counsel for the plaintiff put in 
the entiy in the book, kept in the proper oflice in Somerset 
Ifouse, stating the defendants to be licensed as owners of this 
coach, and contended that as the entry wa.s made in pursu¬ 
ance of an act of parliament (a), it must he presumed to ho 
accurate, and was at any rate jtrimo fneie evidence, 

OiBH.SjC. This entiy not being signefl by the defen¬ 
dants, and nothing being sliewn to connect them with it, 1 am 
of opinion that it is no evidence whatever, to prove them to 
be the owners of the coach. It is clearly not evidence at com¬ 
mon law ; and no act of [parliament i.s pointed out to me, to 
make it evidence of Qj^nership. 


Plaintiff nonsuiftsi. 

Copley, fjerjeant, and Camphell, for the piaintifl'. 

Vaughan, Serjeant, ami Abhott, for the defendant. 

[Attoniics, lilunilfnrd and 

(a) 25 (leo. 3. r.5l. § .-50, .'31. 

Vide Tinkler v. Walpole, 14 East, 226. Flower v. Yonny, 
3 Campb. 240. 



CASES 


ARGUED ANi> DECIDED 


NISI PRIUS 


THE COURT OF KING’S BENCH, 

At the Sittiiiffs after 

Trinity Term, 

In the Fifty-fourth Year o^GKoftoK HI. 1814. 


FIRST SITTINGS A ITER TERM AT WESTMINSTER. 


Da vr.M’OKT r. Anna Maria Nelson, Widow, 


OODS sold. Plea, coverture. 


Park, for the plaintifl’, undertook to prove, that at the time 
the debt was contracted, the defendant had declared she was 
a widow; that she had executed deeds by this description, 
and that denominating herself a widow, she had sued out 
writs and carried on actions at law. He contended that by 
these declarations and acts she was estopped from giving evi¬ 
dence that ah»»was then a feme covert. However, 

defence 

C 2 


Thursdat/, 
June 


A woman 
who has de- 
clarwl her¬ 
self to lie a 
feme sole, 
‘and as such 
has execut¬ 
ed deeds 
and main¬ 
tained iir- 
tions, if 
herself sued 
as n feme 
sole, is not 
esuipjied 
from set¬ 
ting up tha 
of coverture. 
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CAKES At IVfTSl PTllUf>, 

1814. Lord Ellejjbobolgh held, that she was at liberty to do 
— so, and it was satisfactorily proved that before tlie debt was 
^voKr' contracted, she was married to a man who is still alive. 

Plaintiff nonsuited. 


Park and (riirncy for the plaintiff. 

Oarrorv A.G. and Marri/at for the defendant. 

f Attornies, T'inmif and //itlmr.'] 


V’^Ule Wifson v. Mitchell, 3 Campb. .31).'3. 


'J'kttraHjftffy 
June 30. 


% 

Bakeb, Widow, Execiilrix, See. i’. Ta t? wnITT. 


In an ac¬ 
tion by an 
executor, 
the resi¬ 
duary lega¬ 
tee is not 
rendered a 
coinjietcnt 
witness for 
the ]ilain- 
titf^ by re¬ 
leasing all 
claim to the 
debt sought 
to be re- 
corcred, 
having still 
nil interest 
to support 
[ 2 ^] 
the iictioti, 
that the 
costs may 
not lie a 
charge up¬ 
on the 
estate. 


T HIS was an action to recover a debt dne to the testator. 

For the plaintiff,•a witni’ss tvns called, who upon ihc rnirc 
dire appeared to be the residuary h'gatec. To render him 
competent, a release was produced which he had excctifed, 
releasing all his claim to the debt in question. Btit, the point 
being argued, 

Lord Eli.emiokoi (ill held, that he Avas still incompetent. 
If the plaintiff failed in the .suit, althougli she wwihl, not be 
liable for costs to the opposite side, she must pay costs to her 
own attorney. These she Avould he entitled to be allowed out. 
of the estate, the action Ixang brought hona fide ; and thus, 
independently of the debt to he recovered, the /'mV/j/Z/r/i would 
be diminished. Therefore, after relca-sing all right to that 
deb/., the witness has still an interest to support the action, 
and could only be rendered competent to give evidence for 
the plaintiff, by releasing the residue altogether, dr by the at¬ 
torney releasing to the plaintiff the costs of the action. 

The witness wt«i rejected. 
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J'lirA' imd Scarktt for thp plaiiitiH'. 

(Jarrow A, G. axul Marri/ut for the defondaiit- 

[Altorriios, Tunur Mid Vui.hai/ne.^ 


A1. V r. s V. B r N B ii it v . 

T his whs an action of debt on a judgment of the Court 
of King’s JJench and Common Pleas, in the Island of 
■St. Vi/tcc/ii. V\eii, //iZ f/ebet. 

The plainlifl'offeiviLin evidence as the judgment a docu¬ 
ment to which no seal was aflixed, but whicli w'us signed by 
Mr. Smart, tlie (’liief Justice of tit. Vincent, and was accom¬ 
panied by a cert ificate under the jnivale seal of Sir C/utries 
Jirisbnnc, the governor of the islaiub The only witness ex¬ 
amined stated, that he lead lived twenty years in St. Vin^nt's 
and that he had seen many documents transmitted from thence 
signed and certified in. the same^uianner ; he had never seen 
any se;d of the Court of King’s Bench and Common Pleas 
there; but he did not know that he had ever scCn any judg- 
numt of that Court. 

laud Eiu.enboko»-(;ii intimated an opinion that the judg¬ 
ment was not suflicienlly authenticated by this evidence. He 
said it oug;ht either to be provc'd under the seal of the Court, 
or distinct evidence should be given that the Court had no 
seal, and verified its judgments by the signature of the Chief 
Ju.stice. 

(iairow A. G., lor the plaintillj contended that uoon this 
evidence it ought to be presumed that the Court had no seal, 
and ^that, the .signature of the Chief Justice was sufficient, par¬ 
ticularly vyhen accompanied by the official ceitificatt; of the 
Governor.^ He offered to prove, that the Chief Justice of St. 

I is uot appointed under any charier or letters patcni 


1«14. 


Bxkl'.R 

V. 

Tv KWH in 


I'tiiirsiiui/, 
June .HO, 
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1814. 


Alves 

V. 

Bixnburv. 

[30j 


by the Crown,—from whence it might be inferred, that liir 
Court has not a seal, as the courts in some of the othei' islands 
have whose constitution is difierent. 

Lord ELLENBononun.—I do not think that evidence will 
advance the plaintiff’s case. Let him prove satisfactorily that 
this Court has no seal, and that the document ho produces is 
authenticated in the manner that judgments of that Court 
usually are ; and I will receive it as a judgment. But till the 
contrary is proved, I will presume that the Court has a seal, 
whatever may be the constitution of the colony. Suppose 
this purported to be the judgment of a court sitting in the do¬ 
minions of a foreign state, 1 should make the sanu* presump¬ 
tion, and recpiire the same evidence. By the annilas gentium, 
the courts of tliffcrent'countries will recognize and enforce the 
judgments of each other ; but these judgments are to be au¬ 
thenticated under the seals of the courts by which they are 
pronounced. Here we haVi; no evidence whatever to shcAv 
that judgments of the. Court of King’s Bench and Common 
Pleas in the island of /SV. Vincent are merely signed by the 
Chief Justice; for the. only witness examined never saw a 
judgment of the Court before the one now put into his 
hands. 

Plaintiff nonsuited. 

Garrow A. G. and Andrews for the plainfifT. 

Scar/ett and ('ampbeU for the defendant. 

It! mA ISnnurU \ 


Vide Henrtf v. Adetf, 3 Lasi, 221. Buchanan v. Rucker, 
1 Campb. 63. 
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1814. 


FIRST SITTINGS AFTER TERM IN LONDON. 


Vkktujc and Another v. jK\vx:Lt.. 


h'riday^ 
Julit !■ 


^ROVER for 180 qnnrteiH of bailey. 

On the 30th of November 1813, this barley was shipped at 
Yarmouth, by Dante/ H/oom, on board tlic sloop Dolphin, of 
which the defendant was master. The bill of lulling made 
the barley deliverable in the port of iMndon, to the order of 
the shipper, and wa.s indorsed by him to linrroirs and Whm, 
corn-faclors and com-merchants in the cily* They received 
the bill of lading on the 4th of Dece.mlter .—In the month of 
Oefo/ter preceding ./. IT.Ay/'cs, for*their accommodation, had 
accepted a bill for 350/., whicdi was to become due in nine 
days, and they owed him several hundred pounds besides on 
another account. They had then, to the knowledge of Ai/res, 
become much embarrassed in their affairs, and unable to pro¬ 
vide for the bill of cxchan<i,e. They, therefore, tor the pur¬ 
pose of covering him, of their own atreord purposed to indorse 
to him the bill of lading of the barley. They accordingly 
(lid so on the bth of .Dcreniber, and made out a regular sale 
iiot(“ to him. On the same day, they stopjied ))aym(mt. A (/7(;.s- 
immediately after indorsed the bill of lading, and imade out 
a siiyilar sale noti^ to the jdaintifl’s. The bill of exchange for 
350/., which Harrows and Winn had negotiated, he paid re¬ 
gularly when it bcniame due. The Dn/phin arrived in the river 
Thmne.s on the 17th of Dm'/rt/ve/-, and the barley being then de¬ 
manded by the plaintifls, the defendant refused to deliver it, 
having had an indemnity from H/ooni, the consignor. At the 
time it was shipptal, !ind from thence, till the indorsement of 
the bill of lading by Harrows and Winn, H/ooni was iitdebted 
to Harrows and Winn, upon the lra.lancc of accounts, includ¬ 
ing bills of exchange then running, which they accepted for 
him to the ^mount of 590/., heing considerably more than the 
value of the barley, and it was on account of this balaru'c that 


being' in- 
(Icht.eU to 
/i, on the 
bulanee of 
accounts, 
including 
bills of cx- 
cbaiige still 
running ac¬ 
cepted by 
/i. ftjr vrf., 
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goods to fJ. 
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The right 
of an unp:iid 
consignor 
to stop in 
transitu is 
nut taken 
away bv an 

[32J 

assignment 
of the bill of 
lading for a 
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considera¬ 
tion to a 
tliird per¬ 
son, with 
notice of 
the insol¬ 
vency of tliC 
consleiicc. 
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1814. the barley was consigned to them. The bills so accepted 

-;—:— were never paid by Ihirrows ami Wimiy vidio became bankrupt 

VBftTitE and were then indebted to liloom 

Jewell, above 2000/. 

Loiin ELLiiNBOHoiJOH mlcd, that nnder these circum¬ 
stances Bioont had no right to stop hi Inmsitu. 'I’he barley 
being consigned to Bunows and Tf7//rt on account of the ba¬ 
lance which then existed in their favour, the property ve.sted 
in them absolutely. The transfer from them to Atfres would 
not have defeated the right to stop in iransitn. If the cpn-ti' 
signee does indorse the bill of lading for a valuable considera¬ 
tion to a bonkfuh purchaser without notice, the right to stop 
is gone as against the indorsee, although it would 
have remained in force as against the consignee, had the bill 
[33] of lading not been indor.sed. But Ayms here had notice of 
the insolvency of Biiirows anil W'inn; and if agaiiist them 
there existed any right to stoj) in trannita, lu* could not claim 
the barley. Tlie circumstance, however, of Bioorn being in¬ 
debted to them on the balance of accounts divested liim of 
all controul over the barley from the moment of the shipment. 
The uon-})aymeiit of the bills of e.vehange cannot be considcj- 
ed. 31ie rights of the parties must de{)eud upon the state of 
things rvhen the bill of lading uas signed and indor.sed. 

A'erdiet for the plaintilfs. 

in the ensuing form (he Court refused a rule to shew cause 
why the verdict should not be set aside, observing, that under 
these circumstances Bn iron's and Winn were to be considered 
the purchasers of the goods for a valuable consideration. 

Gor/ou’A.G. and (W/p/a'/Z for the jjlaintifFs. 

l*nrk and Gmnej/ for the defendant. 

fAttcirnics, OdAo/c/rj/o/i jinil Tf'intfu.s.’] 


Vide Hail/c v. , 1 Bos. &’Pul. 563. Kinloch v. C'roiif, 

3T. R. l ift. 
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1814. 


ADJOURNED SirriNGS AT WESTMINSTER. 


JMl Ul)i.lJTON V. Sandfoim), 


Suturdatf, 
July 2. 


W here i»- 
MK'isjoiiiecI 

<in uuu cii 


D ebt on a replevin bond. 'I'lie declaration stated the 
bond to liavc been executed jointly by the defendant, 
one James lirt/aaf, and one William Watsun. Pleas, first, "{omrovi- 
(liat the bond wasnot the deed of the defendant; and, secondly, 
that it had not been assigned by the sherill'. 


The attestiiu*; witness said he was unactpiainted with the 

delia)dai»t, but iliat a person, w'hom he had not seen before or tohepr 
, ... .. suriiwif! 


SlUCC; 


some ovi- 
ttcni'e mast 
he (^iwn of 
the identity 
of file party 
executing 
the deed, 
which is not 
ore- 

. I .1 1 1 • 1 ■ -.I .. sullied from 

executtid tlie bund in Ins presence, in tlie name of its having 
r/mmas Sandfanl. 

perstm iu 

. III- Ills iiniiie, in 

4’he plaintdi’s coun.sel coirtetuhal that it must be presumed the pre- 

“ m'licc of the 

attesting 
witness, 
whuwasnriw 
ac(|iiaint(-d 
with liim. 

If a lioud 
lie dechireil 
upon as till- 
joint Iiotid 
of the de¬ 
fendant and 
two Ollier 
persons, 
and the de¬ 
fendant 

[35] 

)i1ea<ls tliat 
It is not his 
t deed, at the 
trial it is 
only neces¬ 
sary to 
prove that 
the bond 
W.HS execj- 
ted by the 


that this person was Thomas Samff'ortl, tlie defendant. But, 

Damimkh, J. held that some evidence of identity was 
indispensably nece.ssary. Even presumino; that the name of 
the ])t!rsou who executed this bond was I'homas Saadj'nrd, 
how did it appear lliat this was (he Thomas landlord sued in 
the pijisuiit action f llis Lordship said he hud had occasion 
to Enow that great difiiculty was often found in proving the 
identity of parties who had executed Custom-house bonds; 
but tliat some evidence for that purpose was alw ays consider¬ 
ed necessary. 

a 

it was then shewn that the defendant had acknowledir- 
ed he was the person who had replevied; but no e.i/cum- 
slance w'as adduced to sIk'w tlie identity of the other tw'o 
obligors. 1,-1 . 

^ (lotonunut. 

If.'in .w aetiiin on a bond ngainst one, it bt* dcclurcd bn h.s the joint Iwind of him «nd (im 
others, it is no vaftance that the bond is likewise the si-parate bond of caidi of llic oldigors. 
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MiObiB* 

jroN 

«>. 

Sanoforo. 


[36] 


The assign¬ 
ment of a 
replevin 
bond by a 
person act¬ 
ing in the 
sberiff^of- 
ficc,.||i|liler 
tbcfiM of 
'.j^A^cc, is 
.talBcieut. 


Lawes, for the defendant,, thereupon insi.sted that a non¬ 
suit should be directed. The mcanini:; of the plea was, that 
the defendant had not executed the bond mot/o et forma, that 
is to say, with the other two supposed obligors. The execu¬ 
tion by each of them was therefore put in issue. In assump¬ 
sit, where one of several defendants pleads the general issue, 
the plaintiff must prove a joint promise by all, and here a joint 
"execution by all those alleged to be joint obligors was equally 
necessary. 

Dampieu, J. What is the issue ? Simply, that the writ¬ 
ing obligatory mentioned in tlu; declaration is not the <leed of 
the defendant. The execution of the bon<l by the defendahit 
is all that is denied, and when that is established I think tin; 
issue must be found for the plaintiff 

The bond being read, it appeared to be the several as well 
as the joint bond of the obligors; upon which an objection 
was made that this was a fital variance; and WHley v. Cnic- 
ihorne, 1 East, 398. was relied upon, in which it was held that 
a memorial under the annuity act of a bond, stating that A. 
and Ji. severally became bound, is not sufficient in law, if the 
bond be joint as well as several. 

Dampieh, J. Whatever minuteness of description may be 
required in a memorial under the annuity act, I think this 
bond is sufficiently described in the declaration, if the ob¬ 
jection were well founded, in declaring separately against one 
obligor upon a joint anti several bond, it would be necessary 
to allege it to be joint as well as several, which is contrary to 
the established practice of pleading. 

The assignment appeared to have been written and signed 
not by the sheriff or under-sheriff, but a person accustomed to 
act in the sheriff’s office in the name of the sheriff, and was 
under the seal of the office.—This was held sufficient evidence 
of the assignment. 

Verdict for the plaijitiff 
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Taddnf and ./. Parke, for the plaintiff. 


Lawes for the defendant. 


[Attoroici, FUher and Saundard.^ 


1814. 

iVilDI>L£> 

TON 

V. 

Sandford. 


[37] 

Brandon V. HiBBKKT. Saturday, 

July i. 


'HIS was an action lor money had and received, to recover 
the sum of 1OA 

On the 'i9th of September last, the plaintifi’ being in com- 
jniny with his butcher, the latter observed he. must raise the 
price of meat from to 10.J(A a pound. The plaintiff then 


An action 
cannot be 
maintained 
to recover 
back money 
deposited 
with a stake 
holder upon 
a wager, 
after the 


oH'ered a wager of lOA to 5A that one Francis would serve him wager has 

* bCBtl 

with meat for three uiouths from tliat day at 9ifA a pound, mined 
The wager was accepted, and it was agreed between the 
parties that tin* money should be immediately paid into the 
hands of the defendant, u ho happened to be present, and that 
the. (ptestion shoultl be left to his decision. The defendant 
decided that the ]>laintiff lead lost, and refused to pay him 


back his lOA 


Dampicr, .1. held that under these circumstances the action 
could pot lie maintained, and directcfl a 


Nonsuit. 

V 


Garrtnv A. C. and Reader for the plaintiff'. 
Park for the defendant. 

[ .\Uornics,.jfVfAV;’ and irV/Ang/t'twi.j 


Vide Bland v. Collet, post. 
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StttttTtloy, 
July 2. 

In an action 
againat the 
wherifF for a 
false return 
to a writ of , 
Jl./a. where 
the defence 
rests 

the validity 
of a coin- 
inissiun of 
banknipt- 
cy, if it ap¬ 
pears that 
the assip- 
necs arc the. 
real parties, 
a declara¬ 
tion by one 
<»f them who 
was the pe¬ 
titioning 
rrcdil.r)r, 
inaiie suh- 
setjuenlly to 
the suing 
out of the 
coininis- 
sion, that 
the bank¬ 
rupt did not 
owe liim 
KMW. is ad¬ 
missible 
evidence on 
the part of 
the plain till' 


[ 39 ] 


Dowdkn i;. Eowlh, Esq. 

T his was an action against the sherifi' of WiltsMrCf for a 
false return to a writ of//. /h.; and tlje question was. 
whether a commission of bankrupt sued out against one 
Matcham, the party whose goods were to be taken in execu¬ 
tion, w'as valid. 

This depended chiefly upon tlie sulfici<*ncy of the petition¬ 
ing creditor’s debt. Ott the })art of the defendant, evidence 
was given that when the act of bankniptcy was committed, 
and down to the time when the commission w as sued out, the 
bankrupt owed the {u'titioning creditor a balance of more 
than 100/. 

( 

In ausw'er, the plaintiH'proposed to prme that subsi;(|ucnt]y 
to the suing out of the commission, there had been a setlh*- 
ment of accounts betwetm the bankrupt a:ul the pelitioning 
creditor, and that the latter iht n aekiiuwledgetl ilmt tlu? 
balance due to him at the time of tin* act of banki iiptey, and 
subsequently, did not exceed the sum of 8/. It was sugg<*sted 
that the assignees (of wdiom the petitie.ning creditor was om?) 
had indemnified the sheriff; but tlnue w'as no direct proof of 
that fact. Ilowx'ver, it appeared tiiat tlxe insf riu^tions for tlie 
defence had come from the assignees. 

Marrijat, for the defendant, contended that nothing which 
the petitioning creditor had done or said suKsequently to the 
commission could he e.videnee against the sheritf. I’he most 
injurious consequences to third persons w'oidd follow il‘ the 
petitioning creditor could u[>sct tlie commission by a simple 
declaration made after he had sworn to the existence df the 
dciif,. Nothing said by the bankrupt subsequently to the 
commission is evidence to support the petitioning creditor’s 
debt, and nothing subsequently said liy the petitioning credi¬ 
tor can be received to impeach it. 
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DAMpiEU, J. The assignees appearing to be the real par¬ 
ties to this action, I think the subsequent declaration of the 
petitioning creditor is receivable. Although he once swore to 
the existence of a debt of 100/., upon a farther investigation 
of the accounts he might have found he was mistaken. Un¬ 
fortunately, commissions are often found invalid upon mis¬ 
takes of this nature. 

The evidence was received, but did not come up to what 
was expected, and the plaintiff \vas 

Nonsuited. 


('/arrow A. G. and C/asseJee for the plaintiff. 


Alarri/ui and A. Moore for (he defendant. 


f Altoniit's, Diinronibr awl /i»w7»/.] 


DoW'N Fiy^»MONT. 

T uts was an action against a common carrier for the loss 
of a package deliverinl to him for the ptirpose of being 
< a,rriod by liis waggon from Loiolon to (Mnsfoithari/. 

The package consisted of a. hamper-basket, (he dimensions 
of \v1\ich were about 12 by inches, containing raw mate¬ 
rials for the making of 35 Ijeaverhats, value 22/. 

TJie defence rested upon the eflect of’ a notice in the follow¬ 
ing form, stuck up in the office where the business of the 
office is transacted; 

“ Take notice. That the proprietors of the public carriages 
who transact their business at this office will not be answer¬ 
able for any package containing cash, bank notes, bills, jewels, 
plate, or watches, however .small the value may be, nor foi' 


1814. 


Dowubn 

I'. 

Fowle. 


f40j 


The usual 
notice itiven 
l)y carriers 
cicciiipts 
tliein from 
their liabili¬ 
ty for the 
loss of 
goodsabove 
the value of 
unless 
the appear¬ 
ance of the 
go*)ds ne¬ 
cessarily in¬ 
dicates that 
they are 
above that 
value. 
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3d 

1814. 


Satwday, DoWDKN W. FOWLK, EsQ. 

July i. 


In an action 
against the 
sheriff for a 
false return 
to n writ of 
Ji.fa. where 
the tlefence 
rests upon 
the vafiflity 
of a com¬ 
mission of 
bankrupt¬ 
cy, if it ap¬ 
pears tlnit 
the assig¬ 
nees arc the 
real parties, 
a declara¬ 
tion by one 
oftheni who 
was the jie- 
titioning 
iTcdifor, 
made snh- 
aei/iientlylo 
the suing 


T his was an action against tlie sheriff of WUUhirCf for a 
false return to a writ of//. Jtt .; and tlie question ^.as# 
^whether a commission of bankrupt sued out against one 
M.atcham, the party whose goods were to be taken in execu¬ 
tion, was valid. 

This depended chiefly ujton the siinicicncy of the petition¬ 
ing creditor’s debt. On the part ol the dofVmdant, ('vidence 
was given that when the act of hankni|)tcy was eoiamitted, 
and down to the time when the e-ommissiou was sued out, the 
bankrupt owed the j)etitiouing creditor a balance of more 
than 100/. 

In answer, the jjliiint/tf j)roj)ose</ to j»rovr that siihscqiu iiiJy 
to the Hiiitig out of the (.’oitiiiiission, ther<* liad been a settle- 


cjiit (if the 
coinmis- 
siuii, ihiit 
the bntiU- 
rupt did not 
<iwc him 
1(«W. is H(l- 
missiblc 
evidence un 
the part of 
the plaintiff 


ment of aeeounts between the bankrupt and tin; petitioning 
creditor, and that tlic latter iJitn acknowledged tJiaf tlie 
balance due to hhu at tin time of the a<'t tif baukrupley, and 
subsequently, did not exceed tlie. sum of 8/. It was siigge.siefl 
tliat the assignees (of whom the jx'titioning creditor wasdne) 
had indemnified the slieriff; fait there was no direct, jiroof of 
that fact. However, it apju-ured that the instructions for tlie 


defence had come from the assignees. 


[ 30 ] Marrjjat, for the defendant, eoutended that nothing which 
the petitioning creditor had done or said subsequently to the 
commission could be evitleuee against the sherilf. 1’hc most 
injurious consequences to third persons would follow if the 
petitioning creditor tmuld upsiit the commission by a simple 
declaration made after he had sworn to the existence of the 
debt. Nothing said by the bankrupt subsequently to the 
commission is evidence to support the petitioning creditor’s 
debt, and nothing subsequently said by the petitioning credi¬ 
tor can be received to impeach it. 
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Dampieu, J. The assignees appearing to be the real par- 1814. 

ties to this action, I think the subsequent declaration of the - 

petitioning creditor is receivable. Although he once swore to 
the e.xistence of a debt of 100/., upon a farther investigation Fowi-e- 
of the accounts he might have found he was mistaken. Un¬ 
fortunately, commissions arc often found invalid upon mis¬ 
takes of this nature. 

The evidence was received, but did not come up to what 
was expected, and the plaintiff was 

Nonsuited. 


(inrrnir A. G. and (ia^clee for (ite plaintiff. 
Marrt/af and A. Moore for the defendant. 

f AftoruiO', /}tim until'nnil Kmih/'\ 


Down r Fry:)MONT. 


[40] 


T his was an atdiou against a common carrier for the loss The usual 
of a package delivered to him for the purpose of being Cycwncrs" 

carried by his waggon IVom London to (j/ns/on/)n?y/. thcin'ifron) 

their liabili- 


The package consisted of a liainjua'-baskct, the dimensions 
of u4iich were about 12 by LS indies, containing raw mate¬ 
rials for the making of 3b’ beaver hats, value 22/. 


ty for the 
loss of 
goodsabove 
the vnliie of 
fil. unless 
the njipear- 
aiiee of the 


TJie defence restetl upon the rfl’ect of a notice in the follow- cessnriiyin- 
iug forai, stuck up in the office where the business of the they^ave 
office is transacted : 


“ Take notice. That the proprietors of the public carriages 
who transact their bu-siness at this office will not be answer- 
able for any package containing cash, bank notes, bills, jewels, 
plate, or w'htches, however small the value inay be, nor for 



40 

1814. 

Down 

V. 

FhOmont. 

I 41 ] 


€as^s at mst phi us. 

any package of more than 51. value, if lost or damaged, unless 
the same is specihed when delivered into this office.” 

There was no specification of the value of the package in 
question; but it was contended on the authority of Becky. 
Evans, 16 East, 244. 3 Campb. 267. that this under the 
circumstances was unnecessary, and that the notice therefore 
4id not protect the defendant from his common law responsi¬ 
bility. 

Lord Ellen noRot on. I do not tliink the case cited 
governs the present. There, the carrier knowing that the 
article intrusted to him was a cask of brandy, necessarily knew 
that it W'as above the value of 51. But here, what was there 
to indicate to the defendant the contents or value of this 
package ? It might have contained cash, bank notes, plate, 
or watches, to the amount of 1000/., or it might have been 
filled with coarse materiafs not worth 40s. It therefore ap¬ 
pears to me to be a package within the meaning of the no¬ 
tice. I am very sorry for the conveniences of trade, that car¬ 
riers have been allowed to limit their common law responsi¬ 
bility, and some legislative measure upon tlie subject will soon 
become necessary. But I fe’el myself bound by the decisions, 
that such notices, in cases w'hcrc they apply, constitute a 
special contract between the parties. 


Plaintiff nonsuited. 


Park and E. Lawes for the plaintiff. 

Garrow A.G. and Topping for the defendant. 

[Attornies, Whiteakrr nnrt l/urst-l 

Vide Wilson v. Freeman, 3 Campb. 527. 
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1814. 


Moktimeu V. Salkeld. 

"I^EBT oil bond in the penal sum of 4000/. Pleas, 1st, non 

est factum ; 2dly, unerari non, because after the making' duoe^snot 
and passing of a certain act of parliament, made and passed stock-jo^ 
in the 49th year of the reign of His present Majesty, entitled,, “*•*• 

“ An act for granting to His Majesty a sum of money to be 
raised by lotteries,” to wit, on the 7th day of Vehrunry, in 
the year of our Lord 1810, at Westminster aforesaid, a certain 
illegal and corrupt contract was made by and between plain¬ 
tiff and defendant, in the nature of a. wager relating to the 
then future value of certain public securities ; that is to say, 
the tickets composing a public lottery, which was then about 
to be drawn in pursuance of the directions and provisions of 
the said act; such value to be determined according to the 
produce of the whole of the tickets* composing the said lot¬ 
tery, to the contractors with government for the same, and by 
which said illegal and corrupt contract it was then and there 
against the form of the statute in such case made and pro¬ 
vided, agreed by and between plaintiff and defendant, that 
in case the whole of the tickets ctimposing the said lottery 
should produce to such contractors more than at and after 
the rate of 33.s-. upon each and every ticket, plaintiff should 
p-ay to defendant the proportionate amount of the produce to [43] 
such contractors of divers, that is to say, 500 tickets in and 
parcel of the said lottery, deal’ of the prime cost thereof, and 
all expcnces over and above the sum of 33i‘. for each and 
every of the tickets in the said lottery ; but in case the whole 
of the tickets composing the said lottery should not produce 
to the said contractors so much money, as at and after the 
rate, of 33s. upon each and every ticket, defendant should pay 
to plaintiff so much moneyas the proportion of 500 tickets* 
therein should produce to the said contractors, clear of the 
prime cost and all expences, less than at and after the rate of 
33s. upon each and every ticket in the said lottery: that on 
the 14th of February, in the year last aforesaid, at Westmins¬ 
ter aforesaid, the said lottery was drawn, and that the whole 
•f tj^e tickets composing the said lottery produced to the said 



43 


,CAS|:S AT NISI PRIUS, 


1814. contractors, clear Of the prime cost, and all ('xpences, less 

-- tlian at and after the rate of 33.v. that is to say, the sum of 

Mortimeu If 7 ,^ 3 ^ upon each and every ticket composing the said lot- 
Salkeld. tery, and no nnore, by reason whereof defendant, upon the 
said illegal and corrupt contract, in the nature ol' a wager as 
aforesaid, then and these lost to plaintiff the sum of 143/, ]5.«t. 
of law'ful money, &c. : that the said loss having been ascer¬ 
tained between defendant and plaintiff, it was on the 3d of 
May, in the year last aforesaid; further corruptly and unlaw¬ 
fully agreed by and between plaintilf and defendant, that for 
securing the payment of the said sum of money so lost as 
[44] aforesaid, together with divers otluu sums of money which 
plaintiff then and there claimed and alleged to be due and 
owing to him from defendant; defendant should nxakc, seal, 
and as his act and deed deliver to plaintiff the said writing 
in the said declaration mentioned, with the said condition 
thereunder written ; and that in pursuance of such last men¬ 
tioned corrupt and xmlawfxil agreement, defendant on the said 
3d day of 31aji/,nt Weshnimter aforesaid, made, sealed, and 
' as his act and deed delivered the said writing in the said de¬ 
claration mentioned ; and plaintiff then and there corruptly 
and illegally received the said waiting, with the said condi¬ 
tion thereunder written, of«and from defendant, in pnrsnanee 
of the said corrupt and unlawful agreement, and for the con¬ 
sideration and purpose aforesaid, wln'i'chy the said w'riting 
was and is wholly void in law ; and this defendant is ready 
to verify, wherefore, he prays judgment, &e. 

There were several other s|iccial pleas of the same descrip¬ 
tion. Replication, pr. tinn. because the said writing 6bliga- 
tory in the said declaration sued, was made by defendant, for 
a good and legal consideration, and not in pursuauce of or 
upon the said illegal and corrupt contracts, or for the pur¬ 
poses in those pleas rcsj)ect iv<-l v mentioned, wo/Zo ci fnnna, &c. 

TJ^e execution of the bond being proved, the defendant’s 
counsel proposed to give evidence in support of the special 
pleas. But 
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Lord El.lenbokough expressed a strong opinion that 1814, 

they were had in |K)int of law, for which reason there could be- 

no use in trying whether they had any foundation in fact. MoRriMEa 

Salkelu 

Gtfrrov} A, G. for the defendant, ^contended, that lottery 
tickets were “ public securities” within the meaning of the 
stock-jobbing act, 7 Geo, 2. t:.8. s. 1,, and therefore that “ all 
wagers, and contracts in the nature of wagers, relating to the* 
price or value of such securities, are null and void to all in¬ 
tents and purposes whatsoever.” 

Lord Ellenbouoijgh having referred to the statute, ,,con 
tinued clearly of opinion, that a wager respecting the profits 
to be made by the contractors for the lottery could not be 
brought within its provisions. 

The plaintiff had a verdict, which.was acquiesced in. 

J*ar/c and Tmwcs for the jilaintiff. 

Garrow A. G. and Marrt/tU for the defendant. 


[4(13 


Si)(;A«sr. Brinkworth. 


'Tuemiayy 
July 5. 


was an action against the maker of a promissory Ujjonacon- 
JL note for 340/. payable to the plaintiff two months after fore mil^is- 

triites for a 
lireach of 
the excise 

The defendant having been convicted before magistrates of toTt^ 

penalties forrunning salt, to the amount of 340/., one-half of 

which w^nt to the informer, and the other half to the croiyn, a recteUtoan 

warrant was directed to the plaintiff, a sujiervisor of excise, to ccrI*who,' 

levy the money on the defendant’s goods. The defendant there- j’^dulKcncc 

upon gave the plaintiff'the promissory note in question. The 

him a promissorymote at two months for the amount, without previous authority from lii» 
superiors ; Held, that the promissory note so given was a valid security. 

VoL. IV. D 
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1814. plainlifThad no previous authority for taking it; but his con- 

--- duct was afterwards approved of by his superiors. 

Sugars 

Brink- Scarlett, for the defendant, contended, that as between 
these parties, there was no legal consideration for the note. 
The plaintiff was a mere stranger; and it was his duty to 
have levied the penalties instead of taking any security. 
Cfreat abuses might follow if such a proceeding were to be 
sanctioned. 

Lord Ei.i.knuououc 11. If there were any reason to 
think the law had been abused by the ])laintifr, he would not 
[ 47 3 be allowed to enforce payment of the security which he took 
for the sum to be levied. But he uppeiirs to hove acted with 
perfect good faith; and tho defeuduiiL instead of being the 
subject of extortion or violence, had a benefit conferred upon 
him. He gave the pro/ni.s.soiy note at two mouths in redemp¬ 
tion of Jiis goods, which were lialilt; to be instantly sold for 
what they might fetch. This surely was suflicient conside¬ 
ration. 1 do ruot think any previous consent by the commis¬ 
sioners of excise, or the magi.stratiis, was necessary to the ar- 
rancrement. I will look to sucli a transaction with extreme 
jealousy; but the party to whom indulgence lias been laud¬ 
ably extended is not to evade his engagmnents by attempting 
to criminate his benefactor. 

The plaintiff took a verdict for 240/., the sum to which the 
penalties had been mitigated. 

The Aifoniei/-(ietieral, Park and B'alfoii, for the plaintiff. 

Scarlett for the defendant. 

[Attoriiies, tMnynv and /’oo/r.] 

Vide Pilkington v. Green, 2 Bos. & Pul. 1.51 
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Rex V. Davis. Saturday, 

July li. 

HIS was an indictment on 49 Geo. 3. c. 123. s. 35. for a person 
receiving prize money under orders from seamen, with- 
out beinac duly licensed for that purpose. licensed as 

^ r 1 ^ ^ pnze 

A licence from the treasurer of the navy was granted to the ewved w- 
defendant on the 6th of April 1810, which expired the 6th of 
April 1813, and was not renewed. In the yeiir 1812 several “cy from 

^ ^ ^ • seamen, is 

seamen granted orders to tlie (Udoiidant to receive prize ma guilty 

money due to them for the capture of the Isle of liourbon. fence witli- 

Money was advanced by him upon them at the time, and 

thov n^era aftciivards lodged ns u s<>curity with one I*roberL pyreedr- 

- c’ pAy- 

On the 28lb 1813, the defendant received payment mentof 

of these orders. hoin<r then unlicensed. 

The Atlorneif-General insisted tb*at this o/lence came witJi- 
in the e.vpress words and meaning of the statute. But 


taesoortfers 
after his 
licence has 
expired. 



Lord none iFGit said, I think this case does not come 

within the act. That was made to prevent unlicensed persons 
taking an authority to receive wanjcs and prize money due to 
seamen and marines. The clause in question recites that 
“ it had frequently happened tliat frauds hud been practised [49] 
upon potty officers, &c. Ity persons of bad character who had 
been authorized by them to receive wages, &c. to which they 
were entitled.” But the defendant bore the character of a 
licensed agent at the time the orders were given to him. 
Therefore, 1 cannot think lie was guilty of the oftenee. meant 
tx) bo created, by receiving payment of them when his licence 
had exjiired. Where such orders have been granted to a per¬ 
son regularly invested with the character of a licensed jirize 
agent, who bond fide advances money upon them, itcoqld not 
be intended that they should be,come nullities by the e.xpira- 
tion of the licence, and that receiving payment of them a/ter- 
wards should be an indictable offence. 

Not guilty. 

Garrow A. G., Park, Jervis, and Peake, for the prosecution. 

The defendant had no counsel. 

D 2 
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1814. 


ADJOURNED SITTINGS AT GUILDHALL. 


Thursday, 

July2\. 


Moxon and Others v. Pulling and Others. 


n. beinp 
liable to A. 
upon a bill 
oto» 

efmDfrc, nc- 
copted by 
biui for the 
accomnio- 
dution of 
C. proiiiiscR 
to Ul- 
dorac ano¬ 
ther bill ill 
lieu of tbih, 
%vhifh wiiH 
to be drawn 


IHIS was an action against the defendants as indorsers 
of a bill of exchanfre for 500/. drawn by P. Macdougal, 
payable to his own order, accepted by Hallei and Co. 


The plaintiffs were holders of another bill for the same 
amount, accepted by the defendants. On the lOth of .Julif 
1813, being called upon to pay it, they said they had lent 
that bill to ./. D. Mai/, who ha<l promised to provide them 
with funds to meet it and they should call upon him to com- 
^'yVuJion ply with his engagement. The jJaintifTs agent then saw A/a;//, 
Hver^b^ "ho proposed that they should take tlie acceptance of JJa/fet 
f ’drJiVvM ami Co. m payment. This was agreed to, on condition that 
-v; .1 bill th(‘ tlefeml.ints indorsed it, and Jt/rn/ promised to pioeure their 

flrau-n /» . , _ ^ 

yj- upon ji'. loaorsenienf. Jiir/troposeaiirninnenienf na.', i/ii‘n inent/oned 
by the utrent to the de/endants. who agreed to it, and one of 
them said he would go and indor-e the bill. On 23d ./u/i/ the 
plaintiffs received from /llai/ the bill in question, purporting 
to be indorsed by the defendants, and the next day the former 
bill w'as delivered up to him. The indorsement was not the, 
handwriting of the defemhints, but turned out to be a 
forgery. 


pmlpar - 
iiortttiff to 
DC iiu]or.sc<l 
by n. and 
jd. dplU'orn 
up the for¬ 
mer bill. — 
In an action 
at the huit 

[51 j 

of.-/, 
aftiiinst n. 


on the hiib- 

atitutedbill, , , , , 

the latter is It was nevertheless contended that they were liable as in- 
ded from dorsers, on the ground that the indorsement under these cir- 

ttarih^in- must be taken to have been made with their au- 

dorsement thority. 
is- a forger)'. 


Loid liLLi-.NBOROUGII.— You Cannot establish any agcucy 
to indorse the bill. When the promise was given, the bill 
does not appear to have existed, and all was tn Jieri. The 
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vieFcndants might have repented, and.^efus>ed to indorse. 1814. 

Tlicy may be liable for a breach of promise; but tliey cannot - 

be sued as indorsers of the bill. Moxon 

PuLLINO. 

Plaintiff nonsuited. 


Park and Richardson for the plaintiffs. 

Garrow A.G. and F.Pollock for the defendants. 

[Attornies, WiUk and W'lA/c.J 

Vide Jenys v. Fawlcr, Sir. 946. Pi ice v. Heale, Burr. 1354. 


G REEN w Ay and others v. H i M» i .e v, (sued with Git Ec o Ri e» [ 52 ] 

outlawed in the suit.) 


IHIS was an action by the indorsees against the drawers a promiae 
of the following bill of exchange : - roiRn^dn*^ 

. of cJcc'Jjang-f* 

■ , t jT, iumJc lifter 

” Cm//f's/o/m, ■^o//M C(//(M/M, ms due, is 

JJrc. 6. 1811. eridenceu, ' 


“ Sixty (lays after sight of this third bill of exdiange, 
‘‘ (first, second, and fourth of the same tenor and date uu- 
“ paid,) pay Mr. Joh Wragg, in London, or order, the sum of 
“ ii700 sterling, for value received. 

*' Messrs. Jamca Hamilton 
“ and Co. Glasgow." } 


support the 
aUi'Kntions 
in the de- 
ehi ration 
of a due pre¬ 
sentment 
for pay¬ 
ment of a 
protest, and 
of regular 
notice to 
tlie, defend¬ 
ant. 


The declaration, after stating the drawing and indorsing 
of the bill, alledged, that the said Messrs. James ilandlton 
“ and Co. did not nor would, within sixty days after sight of 
“ the said bill, or at any time before or after, pay the said sum 
“ of money in the said bill specified, or any part thereof, or 
‘‘ the said first, second, or fourth of the same tenor and <late; 
although* sixty days after sight, to wit, on the 1st day of 
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CASES AT NISI t^KlUS, 

1814. “ Maj/ 1811, at &c. aforesaid, the said Messrs. James JIamUlou 

. “ and Co, were duly called upon and requested to pay the 

Gkei^nway according to the wsage and custom of merchants, and 

Bindley. “ according to the tenor aim effect of the said bill, and the 
“ said indorsement so made thereon as aforesaid ; but that the 

[ 53 ] “ said Messrs, James IJarniUon and Co. did not nor would then, 

“ or at any other time, pay the same, or any part thereof, but 
‘‘ w'liolly refused and neglected so to.do, and the said bill was 
“ then and there duly protested for non-payment thereof,” 

A witness stated, that on the 23d of./«/// 1813, the defend 
ant llindlctf callcil at the plaintift‘’s counting-house in Man- 
eh^kter, saying he had come to arrange the payment of a bill 
for .€700 drawn upon a house at (ilasgoiv ; the bill ileclured 
upon was then shewn to him; he said it was regular; it 
“ was due from him and his ])ai’tner ; and he was come to 

make an arrangement for the paym<>nt of tlie bill, iviOi in- 
“ terest from the time it “became due.” The plainfitls here 
rested their case. 

JAtlledule, for the defendant, contended that this evitlence 
tlid not sujiport the averments in the deitlarution, framed as 
they W’er^ respecting tlie dishonour of tile bill, and the pro¬ 
test. But 

Lord EL^.l•;^Bononnll considered that the del'endant’s 
acknowledgment was a suflicient foundation from which the 
jury might infer the facts stated in the declaration, which 
ajiiieared very properly frameil to meet a case of this sort; 
and 

The plaintiffs had a verdict. 

[54] (lai fow A. Q., Scdflett, and fV/w/p/WZ for the plaintiffs, 

LiUtedaie i'ov the defendant. 

( AUoriiics, Ilurtl an<l Lowe.] 


WAe Luvdic Itohcrtson, 7 Ea.sf, 231. Potter v. Hayworth, 
I'J bast, 4J7, Oibhon \ Cnyyon, 2 Campb, 188. * 
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J814. 


Magalhakms lU-siir.r,. 


T HIS was a similar action to that of Sanderson v. Itmhcr, in an action 
tried before (iU/hs, C. J. at the C. P. Sittings after la,s< omior of a 
.Kaster ternt (f?)> for hieach of an undertaking contained in a ('/rcac^hof 

an undcrtalviiiu’ to sail witli convoy, it is a sufficient defence lo shew that the shil* was dclaved 
in tiiUinf^ on hoard the iilaintiirs (toikK, and that after receiving them, the -naster having- 
made every uraclicalih- exertion (o join the convoy witli which he oiiuht to have sailed, hut with¬ 
out elfect, i>roci’eded on liia vovage nithout convoy. 


(a) Sandersou and others v. Busker, C. P. Sittings after E. Tj* 

1814. 

Thi.'t \va.s au action against the defendant as owner of a shiji called 
the Jane, for breaelt of a promise to sail with convoy on a voyage, 
from Oporto to London, whereby the plaintiffs, wlio had insured 10(1 
pipes of wine on hoard her for that voyage, had lost a return of pre¬ 
mium to whieh they would otherwise have been »;ntitled. 

The Jane being at Oporto as a giaieral ship, the plaint ids’ agents 
shipjied on board of her iOO pipes of wine, for which the master 
signed a hill of lading in the folio-wing form, dated Sfltb October 
1812 : 

•Jiy 

“ Shipped, &e. in and upon the gflod shipealled the ,/fflwe, where¬ 
of Is master, cte. and now riding at anehor in the river Pouro, and 
hy (rod’s graee hound for J,ondon with convoy, to say 1(10 pipes, &'e. 
and are to be tleliverc'd, &e. all and every the dangers, &c. unto 
order or to assigns, &-e.” 

Gibbs Ch .1. clearly lieUl, that this bill of lading signed by the cap¬ 
tain amounted to an ahsohile undertaking, by which the defendant 
as ow*ner was hound, that the ship slionld sail with convoy. His 
Lordshij) mentioned that in L'cnqitist v. Diiehcll, («) there was not, 
as had been supposed, an express warranty that the ship shotdd sail 
with convoy, the broker having merely inserted a clause in the ad¬ 
vertisement {)urporting that the ship would sail with convoy, and 
that Lord Kenyon nevertheless held the owners liable, althdugh there 
w.is no evidence of their leaving authorized or assented to the insor- 
tio.n of this clause. (/;) 

The first convoy from Oporto to London was apjioinled to sail on 

(«) :t Ksp. ,^4. A1)bot on Shipp. 12.3. 

(A) Where a ship is advertised to sail with convoy, but the bill of lading con 
tains no such stipuiatiou, it seems still luidctcrmiued whether sailing with convov 
as any jiart of the contnicl. Sett Snell v. Ji/nrri/ifl, Althott, 


A hill ol 
hiding sign - 
cd by tlie 
captain, 
stating the 
ship to lie 
bound to 
the port of 
destination 
with con¬ 
voy, 

amounts to 
an under¬ 
taking 
liiiidiiig on 
the owner, 
that the 
ship shall 
sail with 
convoy. 

Wliere 
there is an 
iiiidcrta Ic¬ 
ing to sail 
w'ith con- 
v'oy, it is 
not a suffi¬ 
cient excuse 
that the 
sliip was 
prevented 
trom join¬ 
ing the con¬ 
voy by the 
state of the 
weather. 
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1814. 


Maoal- 

IIAENS 

V. 

Bushbr. 
1*56 2 


bill of lading to sail from, the river Douro to .London with 
convoy, whereby^ the plaintiff had lost a return of premium. 

*The ship and the voyage were the same as in the former 
case j but it was now proved that it was from the default of 
tlie present plaintiff that the ship hud not been able to sail 
with convoy, lie had agreed to load 100 pipes on the Jane. 
In the morning of tlie 4th of Nove/nOer, the day appointed for 
the sailing of the convoy, she had completed her cargo, and 
was ready for sea, except that a number of pipes of the plain¬ 
tiff’s wine had not been put on board. The captain remon- 


the 4th of November. Karly in the inorniiig of that day, most of 
the Hect dropped down the river and joined the ship of war lyiii}? off 
the bar. The Jmie did not leave her nioorinfjs till mid-day. If the 
wind had continued as it llnni was, she would have come np with 
the convoy without difficulty, but it became (piite calm, and when 
she had crossed the bar, she found a heavy sea st lling in upon the 
shore, which drove her considerably to tin' southward. She much' 
every practicable exertion to get up to the commodore in the night, 
but could not. In the inornijig she found that the fleet liad saikni. 
She followed, and without ov’cTtaking it, arrive*! safe. 

It was contended that under these <'ircinnstanccs the defenHanI, 
was not liable, as the ship had been prevented from joining cojjvt>y 
by the accidents of navigation, which rnu.st be taken to be an excep¬ 
tion to the whole of lus undertaking. 

Gibbs C.h.l. I think you are i.'ound to shew that the ship sailetl 
with convoy so as to entitle the plaintiffs to tlicir return <d'premium. 
That, and nothing sliort of that, will be a defence. If the circum¬ 
stances were such that the .ship in point of law must be bdeen to have 
sailed with convoy, although she was not able to obtain sailing in- 
striM'-tious (o), the action cannot be maintained. But if she is al¬ 
lowed to have sailed without convoy, the calm and the ciuTcnt are no 
excuse. (A) 

It was admitted that she could not be said to have sailed with con¬ 
voy ; and the plaintifls had a verdict. 

Best, Serjt. and J. Warren for the }>laint.ifrs. 

Vaiiyhan, Serjt. and Campbell for the defetidaiits. 

(n) Victoria v. (.'fcavr, 2 Str. 12.50. 

(4 I Vi<lc lSr*ch>ttjch Vanat A'am/f atiun v. Prichnrtf, fi T. K. / .>0. 
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strated repeatedly the plaintiff’s agents upon the delay, 
but was not able to get the last parcel alongside till mid day. 
The other ships belonging to tli^ convoy had before dropped 
down the river. He immediately followed them, and from 
that time used every effort to join the commodore. Had the 
wind continued, he would have succeeded, but it fell calm, 
and all his endeavours failed in the manner before described. 

(Jarrow A. G., for the plaintiff, nevertheless contended, 
that he was entitled to recover, as the defendant had entered 
into an absolute engagement to sail with convoy; and if the 
ship was {)revented from sailing with that of the 4th of No¬ 
vember, she might have waited for the next. The plaintiff 
might be liable to a cross action for delaying the ship, but 
was now entitled to recover the amount of the premium he had 
lost by the defendant’s breacli of contract. 

Lord Ei.i.kn uoKoinm. 1 am oT opinion that if the cap¬ 
tain did all he could to join the convoy, which sailed on the 
4th ol‘ Noremher, and that was renderetl impracticable by the 
default of tlie plaintiff or his ag(!nt, this action cannot be 
maintained. 

The jury found for the defendant. 

Cnrrmi' A. G.. Park, and Taddy, for the plaintiff 

iiearhll and ('aniphel/ for the defendant. 


0 

1814. 


Magal- 

flAENS 

v» 

Busheh. 


r58] 


[Attoriiics, A'.-yc ami Bluni.\ 
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Saturday, Habbekton and Another, Assignees of Greaves, a Bank" 

rupt, V. Wakefieli». 


The Vftli- 
ility of an 
execution 
iiutlcr a Ji. 
fa. cannot 
he im- 
peached at 
nisi prius 
on the 
gT<mnd 
that the 
jndrment 
outfit to 
hare been 
revived by 
.fcire facias, 
or that 
there was 
an irregu¬ 
larity in the 
return of 
the writ. 


M oney had and received to recover tlie proceeds of 
goods of the bankrupt sold under an e.vecution at ^lie 
suit of the defendant after an act of bankruptcy. 

TJ7dr//Wf/ htid obiaiiH’d hd jiidifineni in I’Msfer ierm 1806. 
Without any set. Jit. he afterwards sued out a //. Jit. tested 
17th Jvttc, 62 (Jeo. 3. rciiirtiabJc Momhu/ next after the mor¬ 
row of the Ascension. This writ was deJivered to the Sheriff 
on tlie 24th of January J81.‘b On the 2fith of tJu^ same 
inontli the goods were seized, and a man coiitimu'd in pos- 
.session till they w(^re sold. An acl. of bankruptcy was com¬ 
mitted on the 30th, and the commission issued a few days 
after. 


Garrf^ A. G., for the plaintiti’s, insisted that tlic execution 
could n<Jt be supported : 1st, because the defendant was not 
[ 59] justified in suing out the writ, without having previously 
revived the judgment by scire facias ; and 2dly, because a writ 
tested the 17th June, 52 Gci>.3. (wdiich w'as the last day of 
Trinity term 1802,) and revurnable Monday next after tin; 
morrow of the Ascension, (w'hi“li must imcessarily be tak<‘n 
to be the last return of Jiasier term in the following year,) w’as 
a nullity. 

Lord ELi.ENBonouGH.— I will not here try a question of 
practice. There is no statute impo.sing the necessity of reviv¬ 
ing a judgment by sche facias before taking out execution ; 
and the writ, though it may be irregidar on account of the 
distance of time betw'een the teste and return, certainly is 
not absolutely void. You should have applied to the Court 
to set aside the proceedings. As you have not, I must here 
consider the execution to be valid; and as the goods were 
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5 ^ 


seized before the act of bankruptcy, the action cannot be 
maintained. 


Garrow A. G. and Scarlett for the plaintifik. 


Nonsuit. 


1814. 


IIabbur- 

TON 


V. 

Wakc- 


Parky Topping, and Marryat, for the defendant. 


fAUornies, IjUikilt and Crowder. 
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before Michaelmas lerm, 55 Geo. III. 


fhursdai/, 
Nov. 3. 


Mann v. Fohu ester and Another. 


Insarancc 
brokers 
■who have 
effected a 
policy with¬ 
out notice 
that it is 
not on ac¬ 
count of the 
person 
trom whom 
they re¬ 
ceive the 
order, have 
a lien upetn 
it for their 
penerul 
balance due 
from him, 
and have a 
right to ap¬ 
ply to the 
Katisfaction 
of that ba¬ 
lance mo¬ 
ney receiv¬ 
ed upon the 
policy as 
well after 
as before 
notice tliat 


money had and received. 

In Ju»e 1810, the plaintiff, carrying on business as a mer¬ 
chant at liostovk, ordered White ami Lubberu, merchants in 
.London, who afterwards became bankrupt, to send him a 
cargo of colonial produce on his separate account. They did 
so, and employed the defendants, their insurance brokers, to 
effect a policy on the cargo, without mentioning to whom it 
belonged. The defendants effected the policy accordingly, 
and debited While and .l.nbbcrn w’ith the premiums. A loss 
ha[)pened. The policy was allowed to remain in the de- 
fendai^s’ hands, and before they had notice of the plaintiff's 
interest, they had receivftd 650/. from the underwriters, and 
they received 200/. afterwards. When they had the notice, 
they were creditors of White and (jubbern to the amount of 
167/. This sum they deducted from the 200/. subsequently 
received, and the balance (»f 33/. they paid over to While and 
Liibhern'fi assignees. 


it belongs 

***(^61*^3 It was allowed that the plaintiff could not recover any part 
person; but of the money received by the defendants before the notice ; 
the over^^ but it W'as insisted that he was entitled to the full sum of 


cci'veTirfter ^00/. received afterwards ;—w’hilc the defendants contended 
that the action could not be maintained, as there w'as no pri- 
ngent, ibe vity between them and the plaintiff, they having had no notice 
may*stLll of-his interest when they effected the policy, and under these 
ed fyom^~ circumstances they had a right to adjust the account with 
them in an the assie-nces of While and Lubbern, by wdiom they had been 

acUea for , ” ’ 

money bad employed. 
flnA cccciv- ^ 

o<1 by tlic' in'iiiripbl. 
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Lord Ei-i-enborough. —The defendants having had no 1814. 

notice that this policy was not for White andriljubbern, they-- 

had a lien upon it for their genentf. balance. They must be 
supposed to have made advances on the credit of the policy, 
which was allowed to remain in their hands. Therefore, they 
had a right to satisfy their general balance from the money 
received under the policy, whether before or after the notice 
communicated to them of the plaintiff’s intei-est. But after 
that notice, I think the excess beyond the satisfaction of 
their balance, was money had and received by them to the 
plaintiff’s use. It appears to me therefore that the plaintiff is 
entitled to a 

Verdict for S3/. 

Park and IMarri/at for the plaintiff. [ 62 } 

Garrow A. G. and Gaselee for the defendant. 


fAttornics, C'rowr/er and Orr^son.] 


Vide Manns v. Henderson, 1 East, 33.5. Snook v. Davidson, 
2 Campb. 218. Lanyoti v. Blanchard, ib. 597. 


Warwick r. Scott. Thursday, 

• .Vot'. ;i. 

T his was an action on a policy of insurance, subscribed tVlicre 
by the members of an insurance club, called “ The Bri- 
tish Association,” on the ship Pomona, from 15th Fehruart/ 

1813 to I5th Februartf 1814. nnce, that 

the ship • 
shall sail 

Gn the back of the policy were a number of rules and re- gjJ"' 
gulations, which were declared to govern all insurances by the 
club. Amongst these was the following,— upon the construe- convoy 

tion of which the present case turned : foading*^ 

• port to thf 

J ilacc of rendezvous for convoy for the voyage ; although there he convoy for ships on other 
lestinations between the tomling port and place of rendezvous. 
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1^814. XIX. That during war between this country and America, 

- ships will not be insured against enemy risk, when sailing to 

(Varwick qj West Indies, South America, or any of the Bri- 

ScoTT. fsettlements in North America, across the A tlantic, or to or 

from any island in the Atlantic, or in the Mediterranean Seas, 
unless they sail witli convoy, but not to be liable to the cap- 
[ 63 ] ture of other ships whilst so uninsured. But ships to be al¬ 
lowed to sail from their loading-port direct to a place of ren¬ 
dezvous to join convoy, on condition that in cas«i of capture, 
so sailing, a deduction of 15/. per cent, be made from the sum 
insured, or the los.s sustained. 

On the 26th of March 181.3, the Pomona, sailed from the. 
river Thames, bound for Malta. It was the intention of the 
captain to have run direct without convoy to Portsmouth, and 
there to have joined convoy, timt being the place of rendez¬ 
vous for Mediterruneaii convoys; but when he reached the 
Downs, the wind was adverse, and he was obliged to come to 
an anchor. Soon after, three of his men were ])ressed, and 
he went ashore to try to get them released. While so em¬ 
ployed, the wind came round, and a king’s lugger called the 
Speculeilllir, lyiug iu the Downs for the purpose of convoying 
the trade round io Portsmouth, made a signal for sailing. 3’he 
captain of the Pomona immediately went on board and sailed 
after the Speculator, which was a little way a-head of him. 
He re,ceived no sailing instructions, and did not apply for 
them. He soon lost sight of the convoy in a h)g, and was 
captured near Beachei/ Head, by a ./’V-cwcA privateer. 

'■< ' 

Garrowi A. G. for the deftmdant, contended that by the 
19th regulation of this association, the Pomona was bound to 
have sailed with convcjy from the Downs, which of course she 
[ 641 had not done, having had no sailing instructions. In former 
wars, there was only convoy appointed from Portsmouth for 
the outward voyage, and none to carry the ship from her 
loading-port to the place of general rendezvous. Therefore, 
it had been held that she might proceed thither without 
convoy, although bound to sail with convoy for the voyage. 
But of late years the passage from the Downs to Portsmouth 
had been found extremely dangerous, and convoys were regu 
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larly appointed to carry rouud both coasters and ships with 
an ulterior destination. Under these circunrf|tances the con¬ 
voy from the Downs must be cu|^sidered jjart of the convoy 
for the foreign voyage. The Downs became tlie place of ren- 
dezvoUvS. 

Lord Ellunhouougii. — T think the ship was not bound 
to sail under convoy of the Speculator. Sailing with convoy 
has always been undenstood to mean—sailing with the convoy 
that is appointed for the voyage insure<l ; and we have no 
proof of any new usage to authorize us to adopt a difierent 
construction. The Speculator here never was considered us 
the convoy with which the Pomona was to sail. To join that 
lihe was proceeding to Portsmouth, the general place of ren¬ 
dezvous. Had the weather |)crinitted, she might have pro¬ 
ceeded thither direct, without bringing up in the Downs at all. 
The question tlierefore seems to me to he, whether she did 
sail J/’m/to Portsmouth; that into say, witlj all reasonable 
expedition, acconling to the course of navigation ; or whether 
isahe was not tninecessarily delayed by tlie captain going a-shore 
in quest of his men. As to this point, llis Lordship said, if 
the men w'cre necessary for the safe navigation of ^e ship, 
the delay was exjusla causa, but, vflhcrwise, if the ship might 
liave sailed sotuier on the change of wind had the captain 
been on board, the underwriters wen^ discharged. 

Tlie Y>laintirt“ had a verdict. 

ScarJc.U, Taddt/, and Campbell, for the plaintifl’. 

Garrow A. G. and Parle for the defeiulant. 


tAttoniicSj Kearsev 


1814. 

Wauwick 

V. 

Scott. 


resj 


Vide Lethulier’s Salk. 443. Gordon v. Morlcij, Str. 



CASES 


ARGUED AND DECIDED 


AT 

NISI PRIUS 


IN 

THE COURT OF KING’S BENCH, 

At the Sittings after 

Michaelmas Term, 

In the Fifty-fifth Year of Geouc. f. Ill. 1814. 


FIRST SITTINGS AFTFR TERM AT GUILDHA-Ul,. 


Wednesday, TIooi'ER and Another V. Li'shy and Others. 

Nov. .'to. 


Although 
^ one part 
owner of a 


T 


HIS was an action by insurance brokers in London to re¬ 
cover the premiums and commission upon the ejecting 
implitT several policies of insurance for the defendants, merchants 
at Great Grimsby. 


nutliority, 
as such, to 
order in¬ 
surances to 
be effected 


It was proved that the defendants were members of a com- 
of tbe'frther company, which carried on business under the firm of 

Garniss, Carden, liurrmgham, and Co., and that the policies 

t . ,i 


part own¬ 
ers : yet if 


•s;ye. __ 

they be in partnership together, an order to insure the ship given by one renders all liable. 
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in question were effected in consequence of a letter written 
by one of the defendants, in the name of the firm, ordering- 
insurance to be done “ on account of the * company,” on two 
ships, called the Commerce and the Christiana. 

;•! V 

Park, for the defendant, insisted, on the authority of French 
V. liackhou.se, 5 Burr. 2121. that this action could not be main¬ 
tained. The defendants were part owners of the ships in¬ 
sured, having separate shares in them. Therefore, one had 
no authority to insure for the others. In the case referred to, 
it was held that even the person deputed to act as ship’s-hus¬ 
band could not render the other part owners liable for in- 

P irances, without express proof that they had specially di¬ 
eted him to procure the insurances to be done. Here no 
evidence had been given that the person who wrote the letter 
was even ship’s husband, nor did it appear that the other 
defendants ever knew that the policies had been effected. 

Lord ELLENiioKOUGn.— 1 allow that one part owner, 
even if he be ship’s husband, has no implied autliority to 
insure for the others. But I take the distinction to be be¬ 
tween part owners and partners. According to the efidence, 
the defendants carried on business together in pivrtnership, 
under the firm of (raniiss, Corden, Jiui ringhani, and Co., and 
the insurances were ordered in the name, and on the account 
of the firm. Had there been any case holding that the d(;- 
feudants, under these circumstances, were not jointly liable, 1 
should have been very much inclined to over-rule it; but the 
authority referred to is not in poiiiti. 


Verdict for the plaintiff^. 
Scarlett and Campbell for the plaintiffs. 

Park and liurrough for the defendants. 


fAtlornics, iiiul Walton. 


Von. IV. K 


1814. 

tlObPV.H 

Lumbv. 

r *07 ] 
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Thursday, 
Dee. i; 


An nttor- 
ncjr cannot 
mainUiin 
aa action 
for prepar¬ 
ing a war¬ 
rant of at¬ 
torney, un¬ 
less a hill 
lias been 
dclivere<l, 
purHiiunt to 
2 G. 2. C.23. 
a. 23. 


[69] 


ADJOURNED SITTINGS AT WESTMINSTER. 


Sandom, Gent, one &c. v. Bourn. 

T his was an action by an attorney of this court, to recover 
tw'o guineas, for preparing a wamint of attorney for the 
defendant. 

Some difHculty having arisen in proving the delivery of a 
bill a month before the commencement of the action, pursuax^ 
to 2 Geo. 2. c. 2.3. s. 2.3. 

It was contended, that in this case the delivery of a bill 
was unnecessary, as the mere preparing of a warrant of attor¬ 
ney was not business <Jone in any court, and the plaintiff here 
did not proceed “ for the recovery of any fees, charges, or dis¬ 
bursements at law or in equity.” 

Lord Eulunborough.' —The preparing of a w-arrant of 
attorney is with a. a iew to business to be done in court, and 
the expence comes under the head t)f “ fees at law .” A bill 
is taxable, containing a cl.arge for preparing a warrant of at¬ 
torney ; and upon the same princijdc, no action can be brought 
to recover the cxpence, till after the expiration of one month 
from the delivery of the bill. 

The jury disbelieved the Avitness, Avho swore to the delivery 
of the bill, and found a verdict for the defendant. 

Scarlett for the plaintifl'. 

A ffo/pAus for the defendant. 

[Attornics, Sandom and Jackes.l 


4pp u dedimus potestatum charged in an attorney's bill subjects it 
to be taxed, and therefore renders a delivery of t^.biil necessary a 
ijnonth before action brought. Ex parte Prickett, 1 N.R. 266.- 
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Hodgkinson and Another r. Fletciiek. 

rpms was an action to recover th# sum of 53/. 15.^. being 
A the value of certain goods supplied by the plaintitFs, who 
are linen drapers, to the defendant’s wife. 

The defendant and his wife separated by mutual consent 
about ten years ago. Since then, he has lived at Dating, and 
she in T)ea}i Street, Auillct/ Square. There was no deed of 
separation between them, nor did he come under any wiitten 

f greement to make her an allowance. It did not distinctly 
ppear how much be allowed her at first. She afterwards 
sued him for a divorce in the ecclesiastical court, and durins: 
the pendency of the suit, he paid her 400/. a year alimony by 
order of the court. 

The suit was dismissed several years ago, since which time, 
he has regularly paid her 300/. a year by quarterly instal¬ 
ments. lie is a merchant, keeping a carriage, and living gen¬ 
teelly. The goods in question wej,e ordered of the defendants 
by Mrs. Fletcher. She was credited in their books, and they 
sent her in a bill of parcels making her their debtor. She 
then desired them to apply to her husband. They had not 
before known of his existence. The goods were allowed to be 
necessaries suitable to Mrs. F's degree, and her hu.sband’s 
circumstances. 

Lord Ellenhoroxtu. —I hold that the defendant’s liabi¬ 
lity dc'pends upon tlie sufficiency of the allowance he has 
made to his wife. If that allowance w'as sufficient, as it was 
regularly paid during the time when this debt was incurred, 
I think the defendant is discharged, although it was not set¬ 
tled by deed or writing. But the allowance must be sufficient 
according to the degree and circumstances of the husband ; 
and this is not proved by the mere acquiescence of the wife. 
She might be willing to accept a provision wholly inadequate, 
because she co»ld not get more. If a contrary doctrine witre 
to prevail, the husband would be discharged on proof that he 
• E2 


1S14 


Montlnq, 

Iter. 5. 

If husband 
and wife 
live sepa¬ 
rate, and 
he pays her 
an adequate 
aljowanee 
for her sup¬ 
port, he is 
not liable 
to l>c sued 
for her 
debts, nl- 
thoupfh the 
fie|)nration 
be not by " 
deed, Hi)d 
there he no 
written 
agreement 
between 
them with 
respect to 
tile allow¬ 
ance. 

The ade- 
quaev of 
the allow¬ 
ance is a 
question of 
hict for the 
juiy. 

In an ac¬ 
tion against 
a husband 
for neces¬ 
saries sup¬ 
plied to Ilia 

[ 71 ]- 

■wife, where 
the defence 
is a sepa¬ 
rate main- ’ 
tenaiicc, 
the wife’s 
receipts arc 
no evidence 
to prove 
that the al¬ 
lowance 
has been 
paid. 
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1814. paid, and that his wife received from him 40s. a year. To 

■ destroy the credit she carries with her for suitable neces- 

*^**son''*' saries, he must prove he has paid her an afJequate allowance. 
P 1 .ETCIIER question of adequacy His Lordship left to the jury, wlio 
found a 

Verdict for the plaintiffs. 

During the trial it was proposed to prove the jiayments of 
the allowance by the wife’s receipts; but Lord I'Jlenhorough 
held they could not be admitte<l in evidence. 

['^2] Garrow A.G. and Mfnn/at for the plaintiffs. 

Park and Abbott for the defendant. 

[Attornics, Price .inti n'kitcumh.'] 


'J'ur.xday, 
Dee. 6 . 


■The Lon¬ 
don Dock 
Company 
are liable 
for the neg¬ 
ligence of 
their ser¬ 
vants in un¬ 
loading 
goods, al- 
tliongli the 
Coinpany 
derive no 
profit from 
their la¬ 
bour. 


[f3] 


Vide Todd v. Stolies, lid. R.. 444. Salk. ]](». A/trst’ v. C^roiy, 
2 N. 11. 1‘18. Tiavdins v. Vandyke, 3 Esp. 2.'j0. 


Gibson v. Inc i,is. Esq. 

^|MirS was an action on the case against the Lniuhm Dock 
C’oinpauy, for the negligence of their sen'unts in unload¬ 
ing a pipe of wine, whereby it was staved. 

It appeared that the comjiany provide men for the discharg¬ 
ing of ships in the docks, and that no lumpers, or labourers 
provided by the owners of the goods to be unloaded, c.an be 
employed. The company derive no profit from the labour of 
the men by whom the vessels are actually discharged. On 
this ground it was contended, that they are not liable for 
any negligence of which these men may be guilty. But 

♦Lord Eli.f.nborougu held that from the manner in which 
they provide the men, they must bo considered to undertake 
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for the safe delivery of the cargb, and that on the principle of 
Coggs V. Bernard (jo) they were liable, although they derived 
no advantage from the employment of their servants. 

It was allowed there had been negligence in unloading the 
pipe of wine in question, and the plaintiff had a verdict. 

Park and Marry at lor the plaintiff 

Garrow A. G. and Bosanqnet for the defendant. 


f Attornies, and 


1814. 


Gittsos 

V. 

Incus. 


(f/) Ld. Rayin. 909. 
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1814 . 


ADJOURNED SITTINGS AT GUILDHAIX. 


tf'rilnetday. 


Doe d. Pitt v. Laming, Widow. 


Covenant 
in a lea.se 
to insure 
and keen 

[74] 

insured a 
specified 
sum of nio- 


T^JECTMENT on the forfeiture of a lease, dated the 21st 
-*—4 of July 1812, whereby the lessor of the plaintiff'demised 
to Wil/ia7n Lamhig, since deceased, the preini.ses in question, 
known by the name of Grigsby's ('off'ce-hoitse, in T/ireadneedfe- 
slreet. 


noy upon 
the pre- 
mise-s. Tlie 
IcHsee. 
effects such 
an iusur■ 
ance, the 
policy con- 
taininp^ a 
memoran¬ 
dum, that 
in case of 
the death of 
the as.siircd, 
the pjdiry 
might he 
continued 


The first covenant alleged to have been broken was, " that 
“ the lessee, his executors, administrators, and assigns, should 
and would from time to time, and at all times durinir the 
continuance of the term thereby grantt.'d, insure and keep in- 
“ stired, or cause and procure to be kept insured, the sum of 
“ 800/. at the least, in some sufHcient insurance-office, within 
“ the cities of London or' Westmi)tster, upon the said de- 
“ mised premises.” 


to his per¬ 
sonal repre¬ 
sentative, 
provided 
an indorse¬ 
ment to 
that eM;ct 
was made 
upon it 
witliin 
three 
months 
after his 
death. The 
lessee dies, 
and an in¬ 
dorsement 
continuing 
the policy 
to his |>cr- 
sonal re¬ 


in point of fact, William Laming, the lessee, in hi.s life¬ 
time, eff'ected an insurance on the premises for 1200/. from the 
29th of Sepfember 1813 to the 29th of September 1814. The 
policy, after reciting the contract and payment of the premium 
and duty for the first year, declared, “'Hiatfrom the date thereof, 
“ and, so long as the said assured should pay or cause to be paid 
the said sum at the time therein mentioned, and the saidcom- 
'‘pany should accept the same, the capital stock, fund.s, and 
" effects of the said company should stand charged and liable to 
“ pay to the said assured, his heirs, executors, and adininistra- 
“ tors, the amount of any.loss or damage by fire to the property 
“ therein above mentioned, not exceeding the sum of 1200/.” 


presenta- 

live wa* made after the expiration of three months from the time of his decease.— Held that 
under these circumstances there was no breach of the covenant to keep the nremises insured. 
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On the back of the policy there was a printed memorandum, 
stating, that in case of the death of the assured, the policy 
might be continued to his legal representative, provuhid an 
indorsement was made on the policy to that effect, within 
three months after his death. 

William Laming died in the end of the year 1813, leaving 
the defendant his executrix, and an itulorscmcnt was made on 
the policy, continuing it for her benefit, before the ejectment 
was served, but more than three months after the death of the 
testator. 

Garrow A.G. for the lessor of the plaintiff contended, that 
under these circumstances, there was a forfeiture of the lease 
for a breach of the covenant to insure. The indorsement 
after the expiration of three montlis from the death of William 
Laming, could not give validity to the insuraiuie, without a 
fresli stamp ; and at any rate the 2 )reniises had been unin¬ 
sured from the exjiiration of the three months till the indorse¬ 
ment was made. 

Lord ELi.ENnonoiTGii. —I do not think the policy became 
void for want of the indorsennwit within three mouths. At 
most, it was voidable by the Company. The jiroviso relied 
upon, is e.xtremely harsh, and I doubt its legality, where the 
policy, as here, is declared to be for a. definite time. If the 
assured dies within the time, it inures to the benefit of his 
personal representative. In case of death, there may often be 
confusion in the affairs of the assured to ]jrevent any apjjlica- 
tion to indorse the po|jcy within three months. He may die 
intestate, leaving infant tdiildren; or having named as execu¬ 
tor a jrerson living in the Last huiies. Under such circum¬ 
stances, to dejirive the family of the benefit of the policy 
w'ould be monstrous injustice. I doubt whether this^ 2 »roviso 
can hdife any such operation ; but 1 think it had mucii better 
be omitted, or placed in a conspicuous part of the 2 >olicy, that 
every one may see the nature of the security he will obtain by 
the insurance. («) 


(«) Vide Doe d. Pitt v. Shezvin, 3 Campb. 134. 


1814. 

Doe cl.Pi'n- 

ti. 

Laminc. 
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1814. It was tlien insisted that the po)icy was void» as it enunief- 
rattis several txadcs which are ^considered as double hazardous, 
and declares that no insurance shall be valid upon premises 
Laming, where any of these are carried on, unless a premium lie paid 
hou^irnot proportion. Among these trades, is that of an inn-keeper, 
“njon. Now (jrhshy’s cofl’ec-house must be considered an inn. Peo- 

urtthm the , i • . . . i 

nicanintr of pie from tile country lodge there as m an inn. And as the 

»policy of ' . . , . , 

insurance premium paid on this insurance was the usual premium on 

iire'"cnn- Common risks, the policy was void, and the premises liad 

inerating not been insured, 
the trade of 
an inn- 


[77] 

keener, 
with others 
ns double 
hiir.artiuiis. 


Lord iinnoto II. — Ctriirshi/'s coflee-house I happen 

to know' is like any other cofFce-house in theirmotropolis ; and 
I think a coffee-house is not an inn w’ithiii the nu'aning of the 
jiolicy. Horses, waggons, and coaches come to an inn; tliero ari! 
stables and outhouses attached to it ; people are going 1o these 
with lightif nt all hours; hence there i.s an iiicre:ised dangerof 
tiro, ntid the trade of an innkeeper is considered doidde ha¬ 
zardous. But the trade of a cotfee-housc keeper is of a 
very difiiuont dwci/plioii. 


Letting 
iodgirigji is 
not a breach 
of a cove¬ 
nant in a 
lua.s(> not to 
underlet 
any part of 
the pre- 
iniacs ■with¬ 
out the li¬ 
cence of the 
lessor. 


If Wits lastly contended, ti.af (he lease had been forfeited 
by a jiail of the premises being undeilet, contrary to flie fol¬ 
lowing coveaiant : 

“ That the said B'iUiam his executors or atiniinis- 

“ tratois, .should not nor would at any lime or tiiue.s therc- 
" after during the coiitinuauce of the term, grant any uiuler- 
“ lease or leases for any term or term,§| whatsoever, or let, as- 
“ sign, transfer, set over, or otherwise part with the said riies- 
“ suage or tenement and premises, or his or their term or in- 
‘^terest by the said indenture granted, or intended ao to be, 
“ or ally part tJiereof, without the special licence, assent, and 
•“ approbation of the said S. Pill, his heirs or a.ssijgn4ll^ under 
'' his or their hands in writing first obtained.” 


Evidence was given that a clerk in the post-office had 
[78] lodged above a twelvemonth ilia room in Grigsfti/’n coflee- 
houso, of vvliich he had the exclusive possession.' 
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Lord Ellen BOKOiTGM.—The covenant can ohly extend to 1814. 

such underlcfttihg as a lidence might be expected to be applied-- 

for; and «^hoever heard of a licence from a landlord to take in DoKd.PiTT 
a lodger? (a) Laming. 

Nonsuit. 

Garrow A. G. and Littledale for the lessee of the plaintifl'. 

Park and Andreto$ for the defendant. 


[Attornies, Shepherd and Cocker.} 


(«) Vide Due d. ffollaiul v. Worsley, 1 Cainpb. 20. 


Ra-ss V. Cum:. 


Thursjot/f 
Dec. 8.' 


was an action by the indorsee against the ac( e}»(or If a bill of 
-I- of a bill of exchange. ' purporuT 

to lie drawn 
by H firm 

Th(‘ first count of the declaration stated, that “ certain per- consistiutf 
“ sons trading under the firm of KUis Needham jun. ami Co.," jiersons, 
drew the bill payable to their own order, and indorsed it to tion°by*tiic 


the plaintiff’. The second count alledged that “ the said Vlllis [79] 
l^ecdham jun. and Co." drew and indorsed the bill. apuTnsniie 


urcepUir, 
the derlarn- 

The bill oiu the liice of it professed to be drawn and in- >“'‘y 

dorsed by “ E/ih Ncedimm jun. ami Co. but the plaintiff’s certnin per- 

witness swore that Eii/.s Tseedhamjim., the drawer of the bill, *haturn,‘‘*' 

trades singly under that firm, and that he has no partner con- 

nected wfth him in business. though in 

imint of 
tiict the 

The objection being taken by K. Imwcs for the tlefiuidant, 
liord E/lenborouirh inclined to think this a fatal mis-descrin- 

° . .* iliv'ulii:il. 

tion of the bill in both counts, and directed a nonsuit, with 
leave to move to set it aside. 
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1814. 


Bass 

Clive. 


[ 80 ] 

I'hursday, 
Dec. 8. 


In an ac¬ 
tion for 
ninnin)^ 
down H 
ship, tiio 
defendant's 
• captain 
may iw ren¬ 
dered a 
competent 
witness for 
him, by a 
release to 
the captain, 
and the rc|t|, 
of the crei^ 
with a sin¬ 
gle stamp, 
the cap¬ 
tain's name 
standing 
first, and 
the rehioae 
hping first 
..traiuirud to 
11110 . 


An application for this purpose was accordingly made to 
the Court, and a new trial was granted, the judges all agree¬ 
ing that the defendant, by accepting the bill, was estopped 
from taking the objection. 

At the Bittings in Easier Term following, the cause was 
again tried, and the plaintiff'obtained a verdict. 

Topping ,./. Williams, and Campbell, for the plaintiff*. 

E. Luwes for the defendant. 

[Attornios, Hurd and TomlirJIh^ 


Vide Wilkinson v. Lutwidge, Str. 048. Price v. Neale, Burr. 
13.54. Taylor v. Croker, 4 Esp. 187. 


PeRIIV V. Boi'CHlEK. 

A CTION on the case for running down a ship. 

The plaintiff'having niiide out apritna J'acic case, 

The defendant called the master of his ve.s.sel for the pur¬ 
pose of shewing that she had been properly navigated ;—and 
handed a release to him.—This, upon inspection, appeared to 
be a release, not only to the master, but to tliree others, who 
formed the crew of the defendant’s vessel, and it had only one 
stamp. 

Garrow A. G. for the plaintiff, thereupon objected that it 
ought to have had a stamp for each individual to whom it was 
given, and that in its present state it was inoperative 

Lord Ei.i.ENBORoufiii. —I entertain doubts upon the point; 
but I shall rule that the release is at all events sufficient to 
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render competent the master of the vessel, who is the first per- 1814, 

son named in it Perhaps as the crew, if liable to the owner -- 

at all for negligence upon this occasion, are guilty of a joint ^ 
tort, a joint release to them for that negligence might be suf- Bouchikr. 
licient with one stamp. At any rate, I shall give effect to the 
release, as far as it concerns the person first named in it, and [ ] 

to whom it is first tendered 

The master was accordingly examined. 

The plaintift' had a verdict. 

* 

Carruw yV.G. and Lowes for the plaintiff. 

Abbott and Bollond for the dcfcaidanf. 

[Attornics, Lanirham. anti Prnll.'^ ' 


Vide Powt'lf V. Edmunds, 12 East, (i. Emmerson v. Ilcclis, 
2 Taunt. dS. .Davis v. Williams, 13 Elasl,232. Doe d. Copley v. 
Day, 13 East, ‘231. 


Sii.i.s and Others Laing. 


Thursday, 
Dec.S. ■ 


T his was an action for money paid. Goods 

come to » 
wharfin- 

The plaintiffs are wharfingers. Some months ago, a quan- irer’s p>n- 

...C , • , • , & » ^Igncd to 

tity oi canvas came to their wharf consigned to a person ofz#. bc- 

the name of Fletcher. By mistake, it was carried awpy by them fo be 

the defendant, who had cut it up into sails before he disco- 

vered that it was not intended for liim. The plaintiffs were [ 82 ] 

then called upon by Fletcher, and obliged to pay him the value J^eurfiom 

of the canvas,—the amount of which they now sought to re- *he wharf, 

cover from tlie defendant. rhem, i>e- 

, fore he 

discovcru the mistake: Held that the wliarfingcr after fiaying A. llie value of tlic goods, could 
not maintain an action against B. for money paid, to recover the amount. 
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1814. Garrow A.G. for the plaintiffs contended, that they might 

- wave the tort committed by the defendant in carrying away 

tlie canvas from their wharf, and that the law would raise a 
Laino. promise on his part to repay to them the money which they 
had been compelled to pay by his default. But 

Lord Ellknborouoh held that the plaintiffs ought to 
have declared specially, and directed a 

Nonsuit. 


Garrow A.G. and Spaakir for the plaintifi’s. 
Park and JLittledalc for the defendants. 

f Altornios, luilron iiml /ira/ix.] 


Vi(.lf Urotcn w 4 T;mn(. IHii. 


[831 

Frittat/-, 
Dec. y. 


( j K A V «; K ]{ r . VV o K m s . 


T HIS was an action to recover back a deposit of 10/. paid 
by the plaintiff to the defendant on t 


Thit 


\Vtierc 
luatM^hoId 
pmuitieH 

Are. sold by lease of a house and premises at ll-V/nw/V/ij-. 

auction, * 11 ^ 

and the 

tainingthc AmongBt the Subjects demised was a suimncr-house. 
nant'to”'^”' summer-liouse existed at the time the lease was granted, but 
repidr it had been pulled down before the sale to the plaintiff. The 

produced • i , i- , , * 

and read «o particulars ot sale ilid not describe the summer house ; but 

if anyof*^*’ lease was produced and read at the auction. The lease 

ings di-**' contained a covenant to deliver up the demised premises in 

niMcd^and good repair at the end of the term. It was proved that it 

intiic would cost about 25/. to rebuild the summer-house. The 

twen*pulled plaintiff had agreed to pay 80/. for the lease. The rent of the 

ft*rc the** preitnises was 20/. a yeair. 

sale, tlie purchaser is not liound tO’Ct niplcte the purchase, and may mK-Over back his deposit, 
Hlthoiigh the building jiullcd down be not described in the |iHrUculurs of sale. 
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Lord Ellenborough. —^The plaintifThad a right to expect 1814. 

to find the summcr-honse described and demised by the lease. --— 

As that no longer exists, the consideration fails on which he 

paid the deposit, and he has a right to recover it back. Worms. 

Ganmo A.G. and Adolphus for the plaintifl’. 

Park and ('urwood for tlic defendant. 

[Attornics, I'liulin and Foy.'l 


Moil! lvo\Ai. l‘>\<'nA^c:E Assi itANrr. (.'o.mi*anv. 


[ 84,1 

SntHrdayy 

Jhc. 10. 


r 


"^HIS was an action on a policy of insurance dated the 


21st Sepietnhi'r, 1811, on tlie ship Ni-ptunus, "at and 
" IVoin Monet to the «ltj|^’s port of discharge in .Kng/and ,— 
" free of ca])ture and seizure, and the consequences of any 
" Jitteinjit tliereof, in (he port ayd roads of loading,— war- 
" ran/ed lo depart on or he fore the 15//? of Sepfen/ker, — to re- 
“ Uirn 31. per cent. if the ship dejiarted on or bid'ore the 1st 
“ of Seplemher, and arrived.” 

On the 01st of Angnst, 1811, the Neptunus had completed 
her homeward cargo in llu*. ])ort of Aleniet, and on the 9tU of 
September following she was cleared out at the custom-house 
there, and rciidy to proceed on her voyage. At the mouth 
of the port of Memel there is a bar, which all ships loading 
there have to pass ])revious to their getting to sea. On the? 
9th of September the w'iml was fair for leaving the port, and 
proceeding to Png!and; and the JSeptunus hove up her an¬ 
chor for that purpose. fShe sailed about a mile from the place 
where she had lain at anchor; but, upon approaching the 
bar, the wind changed, and it was found impracticable for 
her to leave the port. She accordingly again came to an an¬ 
chor within-side the bar. The wind continued adverse to 
ships passing the bar till the 21st of September. During- that 


Held that 
where a 
ship in¬ 
sured is 
warranted 
to depart 
on or lie- 
fore u given 
day, she 
must iic- 
tiially be 
out of her 
port of tic- 
jiarturc on 
that day, 
anti that 
it is not 
ciiongli 
that she 
broke 

Xl-uuud and 
commenced 
the lititue- 
wnrd voy¬ 
age, so as 
to have 
satislied a 
warranty 
Xo sail «*ii 
that day. 
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1814. time the Neptimm lay at anchor within the port of Memel, 

—.. ' but in perfect readiness to proceed to sea had the wind been 

favourable. On the 21st she actually sailed out of the port 
*cHAN^E voyage to England, in the course of which she was 

Assurance totally lost. 

COMI'ANV. 

Topping for the plaintiff* relied upon Bond v. Cowp. 

601. Thellnson v Fcrgusson, Doug. 346. and Wright v. Shiff- 
Tier, 11 East, 515. 2 Campb. 247. These cases are conclu¬ 

sive to shew, that if the warranty had been to a'«/ 7 on or before 
the 15th of September, the plaintiff* would have been entitled 
to recover; and it is impossible to villi.v a different meaning 
to the word “ depart.” The ship did depart within the mean¬ 
ing of the policy on the 9th of Sej>/ember, when having com¬ 
pleted her loading, and being cleared at the enstom-houee, 
she got up her anchor with a fiiir wind to proceed on her 
voyage, and actually sailed a niilc from the place W'here she 
was moored, before the wind changed and drove her back. 

Lord ELLENmutoccu.-—The ai^orities cit(“d w'ould have 
been conclusive, had tlie w'arranl yncen to sail oh or before 
the day mentioned in the policy. 1 think she had sailed when 
she broke ground on the homeward voyage. But a warranty 
to depart appears to me to retpiire a different construction. 

186] “Warranted to depart on or before the 15 th of September,’* 
must mean that she shoidd liave departetl from Memel on or 
before that day. But. she remained in the port of Memel, 
and therefore she had not departed from it. The intention 
of the insurers must have been, that the ship should be out of 
the port of Memel, and at sea by the given day ; but she was 
still in the port, and therefore the w arranty was not complied 
with. Where she lay on the 15th of September, the defend¬ 
ants would not have been liable for capture or seizure, or the 
consequences of any attempt thereof. Why ? Because she 
was ill her port of loading. But if she was in her port of 
loading, could she have departed from it ? I am clear that as 
she was not out of the port by the stipulated time, she had 
not departed within the meaning of the warranty. 


Plaintiff* nonsuited. 
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In the ensuing term the Court of K. B. refused a rule to 
shew cause why the nonsuit should not be set aside. 

Topping, Marshall, Serjeant, and Abbott, for the plaintiff. 

Garrow A. G., Tarlc, and Bosanquet, Serjeant, for the de¬ 
fendant;^. 


[Attornics, Allan and A'aye.] 


Another action was commenced on the same policy, in the Court 
of C.P. which came on for trial at the Guildhall Sittings after Hilary 
Term, before Gibbs, C.J. who, without expressing any opinion him¬ 
self, permitted a verdict to be taken for the plaintiff, subject to the 
opinion of the court, upon a case-reserved. 


Roshek and Another v. Kieuan. 

^J'^IIIS.was an action by the plaintiffs, as indorsees, against 
A the d<*fendant, as drawer of a bill of exchange for 10()0/. 
dated Dundalk, 26th of February, 1814, payable to the order 
of the drawer at ninety days after date, and accepted by 
Thomas liowcroj't, at Smith, Payne and Smith'a, bankers, in 
London. 

The question was, whether the defendant had received due 
notice of the dishonour of the bill. 

The bill became due on the 30th of May, when it w^as pre¬ 
sented for payment, and dishonoured. On the same day, the 
acceptor wrote a letter to the drawer, stating that he. had not 
been able to pay it, and that it w^s then in the hands of the 
pUintiffs. 


1814 . 


Moik 

V. 

Roval Ex- 

CHANGF. 

Assurance 

COMPANV. 
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liTnnrlnii, 

12 . 


In an ac- 
tiun by the 
indorspe 
against the 
drawer of a 
bill of cx- 
ebange, it 
is suflicier.t 
to prf»ve 
that the de¬ 
fendant bad 
notice of 
the disho¬ 
nour of the 
bill from 
the ac¬ 
ceptor. 



88 


1814. 


Kosher 

V. 

[Kieran. 


Momlay, 
liec. 12. 


In an ac¬ 
tion On a 
policy of in¬ 
surance, 
suliscribed 
by the de¬ 
fendant’s 
a^eut under 
a power of 
attorney, 
it is suffi¬ 
cient proof 
of the 
RMncy, 
that the de¬ 
fendant is 
in the habit 

T89] 

of paying 
loRWss upon 
policies so 
subscribed 
by the 
agent in his 
name, 
yrithont 
’'producing 
*tfte power 
of attor- 
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Lord Ellenbokovgh held this notice from the acceptor 
sulfHcient, and 

The plaintiffs had a verdict. 
(iarrow A. G. and Gurney for the plaintiffs. 

Nolatt for the defendant. 


[Attornics, Pearson and VtirsnioreS] 


Vide Nichohou v. Gonthit, 2 TI. 111. (>()!). JCsdaile v. Sowe7'bi/, 
1 I East, 114. Stewart v. Kennetf, 2 Canipb. 177. 


Havigiiton r. Kwuank. 

T his was an action ou a policy of insurance, which pur¬ 
ported to be subscribed for the defendant by WUliarn 
lAttle as his agent. 

J,iltle being called to prove the agency, stated tliat he had 
authority to subscAe policies for the defendant, by a power 
of attorney, which M'as not produced ; but added that the 
defendant had been in the habit of paying losses upon policies 
which the witness had subscribed in his name. 

for the defendant, objected that the authority, 
being in writing, ought to be produced. 

Lord Ei-IiEN BO ROUGH, however, held that the agency 
was sufficiently established by the defendant’s general re¬ 
cognition of policies subscribed in the same manner as the 
present. 
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The policy was in Uie common printed form on ship and 
gO{)ds, but contained a written memorandum,- stating that 
the insurance was on goods which were declared and valued. 
I'he declaration averred, that the defendant became an as- 
stirer of the sum of 200/. upon the premisea in the said policy 
of insurance mentioned. 

llayley contended tliat it could only be said that the defend¬ 
ant became an assurer upon the prouiises mentioned in the 
policy where he insured both ship and goods. But 

Lord Ellen BOROUGH observed, that whem there is a 
written memorandum, declaring the policy to be on goods, 
the effect is the same as if goods only were mentioned in 
the policy, and that the word premises” is an apt des¬ 
cription of the subject-matter actually insured, whatever that 
may be'. 

The plaintiff had a verdict. 

(iarrow A. G. and Richardson for the plaintiff. 


1814. 


HAucan,:'. 

V. 

Ewbank. 
Where a 
policy in 
the com¬ 
mon print¬ 
ed form on 
a) lip and 
goods con¬ 
tains a 
written 
memoran¬ 
dum, de¬ 
claring the 
insurance 
to ho ou 
goods, 11 
general 
averment 
is proper, 
that the 
defendant 
Ix'came. an 
assurer on 
the prc~ 
mini'll in the 
policy men¬ 
tioned. 

[90] 


liny/ctf for tlie defendant. 

(Attornies, Muntriim and Iii'ii;gy. 


Teei) ?7. Martin and Othcr.s. 


Tuesdny, 
Di e. i;i. 


^X^HIS was an action against the defendants as owners of the 
ship Young Roscius. 

i 

To prove that the defendant Marlin was an owner, the 

plaintiff’s counsel at first relied upon an entry in the register- 

book from the custom-house in the port of London, stating 

that the certificate had been granted upon an affidavit by 

Marlin, swearing that he was an owner. It was admitted 

not ndmissihlo as sAondary evidence of ownership against A. although all the 
which registers hail been grunted were burnt at the custom-huu.se. 

VoL. IV. F 


An entry- 
in the re¬ 
gister-book 
at the cus¬ 
tom house 
stating that 
a ceitull'- 
catc’of re¬ 
gister was 
granted on 
an affidavit 
by A. that 
he was an 
owner, held 
affidavits on 
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% 

1814. llvat all the affidavits on which registers were granted had 

- been burnt iu the late lire at the custom-house ; and it was 

THverd contended that this entry in the register-book was secondary 
Martin, evidence of the affidavit. But Mr. Sentance, who produced 
the book, had not made the entry, and Lord Elkuhorotigh 
was clearly of opinion it could not l>e received as evidence, 
without the clerk who had made the entry. 

This clerk being sent for, said he made tln^ entry from the 
[ 91 ] original certificate of registry which he had before him at the 
time, but he never saw the affidavit. Tin* certificate is written 
out by the <-ollectoi’s clerk, who always sees the affidavit on 
which it was granted. 

Park, for the plaintiff, insisted that faith was to l>e given 
to an entry so made, for the purpose of shewing that Marlin 
had sworn himself to he an owaier. lie allowed tliat, ac¬ 
cording to the late (h'cisions, the register per ne is no evidence 
of ownership; but iu this case, the register purported tube, 
granted upon Marlia'fi affidavit, and it never could have bocu 
granted unless the affidavit had been made by him or some 
one ])ersonating him. But, considering that the registers 
were granted, and the hook was kept by sworn officers, ai^- 
cording to the directions of an act of parliament, the Court 
would jiresume that the affidavit was sworn by Marfla him¬ 
self. 

Lord Ei.CENUoitoi on.— It Is allowed that the defendant 
can only be fixed as owner through the medium of the affi¬ 
davit. That, document cannot be pioduced, and secondary 
evidence of its contents is receivable. But the register-book 
is not sufficient for this purpose. You must call the col¬ 
lector’s clerk, or some person who has seen the afluluvit, 
and knows that it was made by the party sought to be 
cliarged. 

The ownership w'as proved by other means, and the plain¬ 
tiff hud a verdict. 
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Park and Marryat for the plaintiff. 

(larrmo A. G. and Taildy for the defendant. 


!>3 

1814. 

Teku 

Martin. 


[Attornies, Lamb and Tomlinson.'] 


Vide Strother v. ante 24. 


Cakev V. A OKI NS. 


Tnrsitny, 
Dec. 20. 


M oisey had and received to recover the sum of 31/. vviicrc an 

action IS 
bruiiglit by 

'Fhe plaintiff’s wife was suspected to have been concerned of a 
in committing a burglary in liaker Street, in the house of a J," 

Mrs. Simmons, from which property to the amount of 3000/. bund to re- 
had been stolen. The defendant,* who is one of the police of money 
oflicers at Jiow Street, went to the house where Mrs. Carey her*on Um* 
was living to apprehend her, and upon that occasion took the 
money in tjucstion, which she had put into the bosom of a tlic produce 
chihl for the purpose of concealment. 

been con¬ 
cerned in 

A question arose, whether what she said concerning this 

money, when examined before the magistrate, was evidence [ 93 ] 

for the defendant in the present action, which wjas brought by 

her orders. im-sband’u 

nbiience 

respecting^ 

Lord Ellen BOROUGH ruled, that it was.—As the money 

never appeared to have been in the husband’s possession, and 

as the wife had the exclusive custody and management of* it, of being 

he must be bound by what she said concerning it. in the rob¬ 

bery, is 

evidence for the defendant. 

In such an action, facta being proved to raise a reasonable snspicion that the money taken 
from the wife was t^. produce of stolen property, held that evidence was necessary on the 
part of the plaintifT to sliew whence the money was derived, and that the wife was booA fide ia 
i’ossetaion of it for her husband. 

F ‘2 
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1814. A considerable body of evidence being given to raise a 

- Suspicion that Mrs. Carey had been concerned in the burglary, 

and that this sum of money was the produce of the stolen 
Adkins, goods,— 


Lord Em-emboiiough said, it was under these circum¬ 
stances necessary on the part of the plaintiff to shew how the 
money came into the wile’s liands, and that it was bona fide 
liis property. 

No evidence of this sort could be given, and tlie 

Plaintiff was nonsuited. 

Topping and Alarryal for the j)laintiff. 

iJarrow A. (1. and iliirney for tlie defendant. 

[Altornifs, Wuulley ami ShcUTmnn.\ 


V’ide Paterson v. Hardacre, 4 Taunt. 11*1. 


[94] 



Mwthiy' lllCII.A.I{nSON V. LoMION Ass U It A N CK Co M I’AN Y. 

JJtc. 1!). 


A policy ^'^HIS was an action on a policy of insurance on goods in 

moil form, thc Dover Cast Ic, East Indiaman, “at and from 

to thecas* “ Madeira,^he Cape qj' Cood Hope, and all or any of the 

Indies, ports or idaces in tlie VMst Indies, China, Persia, or else- 

censes ^ * , . , . 

when the “ where, on this or the other side of the said Cape, until ar- 

Kvered the* rived at the last jilace of discharge on the outward voyage, 

leave to exchange the goods in the course of the 

Ciirgoat a « vovage.” 
mjri m the .« o 

^8t In- 

w'iil not The plaintiff was captain of the Dover Castle, on this 
goo^s t*a voyage, and the goods insured were his investment. 

market in 

an inteniiedlate voyagemade by the ship before her final departure for Europe. 
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The ship arrived at Bengal on the 14tli Dccemher 1811, and 
there discharged the whole of the cargo she carried out for the 
East India Company. She then took in a considerable quan¬ 
tity of salt-petre as ballast for the homeward voyage- About 
the beginning of April, however, she was ordered by the Com¬ 
pany, under the usual clause intlic charter-party for that pur¬ 
pose, to make an intermediate voyage to Madras, and she took 
in a quantity of rice and other goods for the Company to be 
conveyed thitluir. The captain sold a considerable part of his 
investment at Calcutta (having landed the whole); but not 
finding purchasers there for the residue, he resolved to carry 
it on to a new market. On the 24th Mm/ the ship sailed 
down tlie Iloog/i/ for Madras, and stmek on the ground, 
which occasioned the loss now sougiit to be recovered. 


1814. 


Kicimkd- 

SON 

V, 

London 

ASSVUASct 

COMPANV. 




Park, for tlie plaintiff, contended that the goo'ls insured 
were protected by the j)olicy, while going to a market in the 
East Indies. As to them, the outward voyage did not termi¬ 
nate till they won; dis{)osed of. The Company’s oflicers could 
not cover their outward investments, if a different construc¬ 
tion should prevail. These intermediate voyages were extreme¬ 
ly common, and it was usual to carry private investments from 
place to place for a market till the ship took her final depar¬ 
ture for Europe. 

Lord Ei.i.KNBOROiir.H. —^I’he question is, whether the loss 
ha|)peiu’d before ship arrived “ at the last place of discharge 
“ on the outw'ard voyage.” I think the outw’ard voyage ter¬ 
minated where all the Company’s outward cargo was discharg¬ 
ed. If the outward voyage still continued when saltpetre 
had been taken in as ballast for the honrewarcUvoyage, and a 
quantity of rice and other goods to be carried on an intertne- 
diatt; voyage, where shall be the dividing point ? If the Com¬ 
pany’s officers wish for the protection which is here bought, 
they must not limit the risk to the duration of the outward 
voyage, but extend it to the arrival of the goods to a msfrket [ 96’ j 
at their final port of discharge. 


Plaintiff nonsuited. 
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iei4. 


RiOHAU'D- 

80M 

V. 

London 

ASSIiKANCC 

CO-^HAN^. 


Park and Marryat for the plaintiflP. 

Garrovo A. G. Moore, and Riehardsott for the defendants. 

fAttornic#, Sudhw and Blca*edatr.\ 


Ar.,»dov, CoiinM’. PAtJKT. 

liec, W. 


By the 
usayeof 
tntao in 
Brmtlon, « 
broker wlio 
acts as such 
in charU*r- 
ing H ship 
to the Hai¬ 
ti!. is enti¬ 
tled to a 
commis- 
hioii of 5 
per cent, 
upon the 
amount of 
the freight 


7 1^/5 was an action for work and labour as a ship-broker, 
in which capacity the plaintiti'had chartered u ship of the 
defendani io the Jialtic. 

The question was, whether the plaintiif was entitled to a 
conintission of 5 per cent., or only of jier cent, upon flu* 
amount of the freight, fhere being no specific agreement upon 
the subject. 

A number of witnesses were called, who swore that upon 
voyages to the Baltic, the 'broker who charters the ship for 
the captain or owner, receives always a commission of 6 per 
cent., although to the Mediten auean and Hcsf Indies some¬ 
times only 2 is given. 


[97] Lord Ei-lhn BO ROUGH left the mattei to the special |urv, 

who found that by the usage of trade the plaintiff was entitled 
to a commission of b per cent. 


Verdict accordingly. 


Topping and Lowg for the plaintifl'. 

(iarvow A. G. Park, and Marryat, for the defendant. 


[Attornies, Coote, Swan, and Co.J 


Viclf* Eiche V. Meyer, 3 Campl). ll'i. 
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UsiiEB and Anotlier v. William Dalncey and Others. 


Fridat/, 
Do:. 23. 


Ills was an action on a bill of exchange for 1574/. 18.v., Where A. 
dated 27th February 1814, drawn by Daunceys, ber'of"*"*’ 

Cock and Squire, payable, to their own order at six months [ 98 ], 
after date, accepted by Hullett and Jiardie, and indorsed to conThUng^* 
the plaintiffs. “n.HvTdi, 

drew II liitl 

, 1 ofexijliangc 

The defendants William Dannrey, William Cock and George iubUmVi iu 

St/ti/rc, together with l^rederirk Diumrey now deceased, carried ttCrship 

on a partnership at a concern called the Tt/mar 

llreweru. They had been in the habit, lor the purpose of ihrir 

j j. I order * iind 

raising money, of drawing bills on Jlullett and llardic in Lon- hnvin^? 
don, which were discounted through the medium of./. D. May, it 

u bill-broker. These bills were usually drawn and indorsed in in the part- 
blank, and filled up with dales an<l sums as the urgencies of ttrm, iLli- 

, • • , vci’Cfl it to 

business requiretl. u clerk to 

be lilled up 
for the use 

The bill in question had been drawn and indorsed in blank ofthepart- 
hy Frederick Dauucci/, in the partnership firm oiDaunceys, Cock theexi^cn- 
and Co. on the 2ud February 1814, and given by him to the n'^^s'iinphi 
clerk, with amnnberof similar blanks, to lie filled up for the oetlortnJijf 
use of (kc partnershii). He died on the 15th of Marcli 1814. to a course 
This bill was not filled up till the 22nd of A[)ril following, in other 
Tin* clerk of the defendauts then inserted the date, the sum, ntuftcr ’ 
anil the names of the other parties, in the counting house of 
Jlidlell and Ilardie, by whom it was acceiited. It W'as Tilaced surviving 
in the hands of J. D. May for the purpose oi^eing tliscount- hmi as- 
ed. On the 5th of May, the jdaiutifls discounted the bill for 
J. J). May, who W'as stated never to have accounted for the 
money he received upon it. 


siiiucil u 
m*iV liriu, 
the clerk 
filled up 
the hill, 
inscrtiiifr a 
date prior 

t,C99] 

sumed the new firm of Daunceys ami Squire, ‘and an attempt liemii, and 
was made to shew that Cock had ceased to be a p*artner; but chTuiution • 

^ held, that 

the Kurvlvinur iiartuers were liable as drawers of the bill to a hona fide indorsee ’or value, al- 
thoii.^ii no pari of the value came to their hands. 


Before the bill was filled up, the Tamar iirewery had as- 



99 CASES^ AT (NIS|. PRl US, 

1814.. the only evidence of this was a letter, dated 3d FeOnwn/ 1814, 
—' —— to HuUett and Hardie, desiring them not to accept any hill 
drawn by Cock. The clerk who 611ed up the bill said, he 
Dauncey. mside use of tlie old blank because he had not then any in the 
new firm of Dauncet/s and Squire, and that he understood it 
was issued for the accommodation of the defendants. 

Garrow, A. G. contended that after the death of Fredeiiclc 
Damicej/, the blank to which he had affixed the partnciship 
firm became a nullity, on the ground that the power he gave 
to fill it up as a bill of exchange expired with him. But 

Lord Ei.leniiououo n said that thisoase came within the 
principle of Itussei v. l.augslqff', Doug. 613. ; that llie jiower 
must be considered (o emanate liom the partnership, not from 
the individual partner; and tliat tJicrefore aftei his (hath he 
hill might still he filled up so as to bind the survuois. 

The phinitjU'i hud a vmhrf, which the Couii of Kind's 
Dench afterwaidi, refui,cd to set aside. 

Park, Marn/ul, and Abbott foi tlie pl.«nititfs. 

[ 1003 Ganow A. G., Topping, Gi^hul, and Paik lor the del'ead- 
antb. 


rAtloniies, /fa. /tett and Jihn ] 


Vide Pasmore v. North, 13 East, 617. Snaith v. Mingaij, 1 M. 
and S. 87. 
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1814. 


CowiE t>. Barber. 


Snturdtu 
Dec, 24. 


T his viras an action on a policy of insurance, dated in a retro- 
Jul^ 1810, on goods on board the ship Jane, at and from 
her port or ports of loading in the river Plate to Ijondon. 


The ship with the goods on board was seized and confisca- dent toie- 
ted by the Spanish government at Buenos Ayres. 

from the 
South 


The tlefonce set up was, the illegality of the voyage, which 
was contrary to 9 Ann, c. 21. establishing the exclusive trade make any 
of the South Sea Company. that 

poofls 

orouglit 

To meet this the })luintifrgave in evidence a pro.spective li~ 
cence from the South Sea Company, dated in December \ to cecJsof 
the ship George Canning, from the proceeds of whose outward ward cargo 
cargo the goods in question were purchased, and a retrospec- 
five licence to the Jane, dated in September ISIO, when, in 
point of fact, she had been seized gnd confiscated. 

Lord Et.i.r.MJORoiiGii. Stat. 9 Ann. r 21. 5) 49. (o) 
apj)ears cleaily to me to render this jmlicy void. The ]>ersons 


L J 
to w'liirh, 
a rotro- 
Apecti. 0 
licence ivas 
regularly 
granted. 


(«) “ And to the. cud the said South Sens, or thekiiigdonis, lands, 
islands, havens, forts, cities, towns, and jdaccs within the limits 
aforesaid, or any of them, shalljiot after the said fir^^day of August 
one thousand seven hundred and eleven be visited, frequented, or 
haunted by any other of the subjects of her majesty, her heirs or 
sncces.sors, contrary to the true mcaniiig of this act, be it cyacted 
by the authority aforesaid, That if any of the subjects of her majesty, 
her heirs or succcs.sors, of whatever degree or (quality soever they be, 
other than the said company or corporation, or their factors, agents, 
or servants, or other, persons by them licensed tlicreunto according 
to the true meaning of this act, shall directly or indirectly visit or 
frerincnt, trade, or adventure into, unto, or from the .said 

South Seas or other the parts within the limits aforesaid, contrary 
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1814. concerned in tJbis voyage of-the Jane were not .the factors, 

. . .. agents, or servants of the South Sea Company: therefore, to 

make the voyage legal, it must appear that they were licens* 
Barber, thereunto. The Owrge Canning’s licence cannot be drawn 
in aid. It was granted to the owner of that ship alone, and 
is not transferable. This brings us to the retrospective licence 
granted to the Jane, and 1 cannot ascribe to it the effect of 
legalizing an adventure which had then terminated, lln* 
object of the act of parliament appears not merely to have 
been to guard the monopoly of the South Sea Compani/, but 
to subject the navigation of those seas to supervision and 
controul. The jealousy which Spain has shewn upon this 
subject ever since the time of lia/eigh is well known to ail 
who are in any degree acquainted with the hi.'^foty ol tlic 
country.—^Accordingly, only fwo fourth parts of the penaltie.s 
are g'iv'en to the South Sea C’ompaa//. To say that the re¬ 
trospective liceoce could under those circumstances purge the 
illegality, would be to ascribe to the Sottlh Sea Company (he 
power of dispensing with a public law, and of remitting pe¬ 
nalties that have been actually incui'red, and which have, 
vc.sted in the crown and in a common ini'oriuer. 1 am e\- 


to the true meaning of the said act, or shall liire, fn ight, or lit f)iit 
any ship or ships, or lade or put on board any ship or siiips any 
goods or merchandizes whatsoever, with intent to haunt, fre<pient, 
traffic, trade, or adventure into, unto, or frotii the said Soiith Sros, 
or other parts within the limits aforesaid, cotitrary to the true mean¬ 
ing of this act, every snoh offender and offenders slnvll incur the for¬ 
feiture and loss^of all ships and vettpls which shall l)e employed in 
such trade, wto the guns, tacklepmpparel, and furniture thereunto 
belonging, as also all the goods and merchandizes laden thereupon, 
and ail the proceeds and effects of the same, and also double, the 
value thereof, viz. one fourth part tliereof to the use of her majesty, 
her heirs or successors, one other fourth part thereof to such person 
or persons as will seize, inform, or sue for the same, and the other 
two fourth parts thereof to the use of the company or corporation to 
be erected in pursuance of this act, such forfeiture and }>enaItY to be 
recovered with full costs of suit in any of her majesty’s courts of 
record in manner as aforesaid.” 
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tremely sonry when tbe contracts of indiyidnals aw thus de¬ 
feated; but much more mischievous consequences would 
foiiow from attempting to make the law bend to what may be 
considered the justice of individual cases. 

Plaintiff nonsuited. 

Park, Nolan, and Scarlett for the plaintiff. 

Harrow A. G., Jervis, and Richardson, for the defendant. 

•M 

[Attornies, Pasmore aud Reardon.} 

Vide llohbs v. Hunnam, 3 Cainpb. 9/5. Toulmin v. Anderson, 

Taunt. 227. Hodgson v. Fullarton, 4 Taunt. 787. 


1814. 

Cawia 

Baasbr. 


xVIoOltSOM V. Paoe. 


>^■111] 8 was an action on a char^pr-party, whereby tJie ship wiiere by 
i iMvinia was let to freight by the plaintiff to the defend- 
ant for a voyage from Rio de la. Plata to London, the plaintiff trciprlite^ ^ 
covenanted to “receive and take onboard the said ship, a to provide 
“ full and complete cargo, consisting of coj)per, tallow, and 1*04 j**' 
“ hides, or other goods, but not more than 50 tons of copper n full aud 
“ and tallow, nor more than 15 of such 50 tons to consist of 
“ copper,” and the defendant undertook to furnish and pro- 
vide for loading “ on board the said ship a full^nd complete taAow/aud 
“ cargo of copper, tallow, a^d hides or other goods as above other’ 

“ mentioned, and to pay freight for the said cargo as follows, ^uich’sepa- 
“ (that is to say,) for copper, the sum of 61. sterling per^ton ; 

“ for tallow, the sum of 2/. sterling per ton; for hides, the " vre to be 
“ sum of one penny halfpenny sterling per pound, all net {IcUi’tluit 

* hiiving sup¬ 
plied her with as large a quantity of tallow and hides as she chose to take on board, he was not 
nuuud to provide any copper, although for the want of it the ship was obliged to keep in her 
ballast, and did not make so advantageous a freight as she otherwise would liave done. 

IJntler a covenant in a charter party to pay freight oa skins by the pound, net tveighi at the 
King’s beam,—fteigjit is due on the outsiue skins in which the packages arc contained. 
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1814. “ weiglxt at the King’s heam ; and for all other goods in pro- 

-— . portion thereto/* 

Moo^om 

V, 

Pace. The declard'tion assigned two breaches; 1st, that the de¬ 
fendant did not furnish and provide for loading on board the 
said ship a full and complete cargo of copper, tallow, and 
hides or other goods, but refused to furnish or provide any 
copper for loading on board the said ship, and only furnished 
and provided for that purpose, a certain (juantity of tallow 
and hides, the same, being then and there wholly inadequafe 
and insufficient to form a full and complete chrgo for the 
said ship as* aforesaid; by means W’hereof, the j)laintiiF 
lost a large sum of money which otheiwise would ha\ e 
accrued to him for freight by virtue of the charter-party.— 
Tlie 2d was for nonpayment of freight for the goods brought 
home. 

£105] The defendant pleaded that he furnished the ship a full 
and comj)lete cargo; and that he had paid the amount of the 
freight. 

On the first breach, it appeared that tlic defendant had 
provided for the' ship a quantity of tallow, and as many hiiles 
as she chose to take in, but that he refused to let her have any 
copper. It W'as in consequence necessary for her to keep in 
her ballast, the place of which might have been sn> plied by 
the copper, and the amount of the freight which she earrieil 
was less than if copper had been supplied. 

The plaintiff contended that under the covenant to load the 
ship, the defwidant was bound to furnish her with a properly 
assorted cargo, so that she might be entirely filled with goods 
on which freight would be due, and that he was therefore 
liable in damages for a sum equal to the freight which would 
have been earned, had 15 tons of copper been put on board. 

Lord Eli-enbohough. — The parties very likely intended 
that copper should necessarily form a part of the cargo; but 
they have not said so. The covenant leaves ft latitude to the 
freighter, to furnish a cargo of ‘‘ copper, tallow, hides, or othvr 
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goorfs.” Therefore if the ship had as large a quantity of 1814. 

tallow stnd hides as she could take on board, I think the- 

covenant has been performed. Moojt^oi 

Pace. 

On the 2d. breach, the only question of law was, whether [106 J 
freight could be claimed for the outside skins, in which the 
packages of skins were inclosed. The outside ones are of an 
inferior quality, and generally somewhat damaged, and it 
appeared tliat freight sometimes is, and sometimes is not 
rceeived for them. Some doubt was made whether in point 
of fact they "jjay duty. 

The defendants counsel strenuously contended that they 
were not liable to freight. 

Lord ELLiiNBOuouGH. I am quite at a loss to under¬ 
stand on what ground freight should not be paid for the out¬ 
side skins. They occupy space in the hold of the ship, and 
are actually a part of the commodity imported. If they 
esca])e the payment of duty to the King, this is a violation of 
the law which ought to be inquired into. 

The plaintiff accordingly recovered a verdict for the ful 
amount of the freight he demanded. 

Garroif A. G., Marn/at, and Campheil for the plaintiff. 

Park and Rkhardson for the defendant. 


[Altornies, Ninel and Robinson.^ 
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1814. 


Satitrdajf, RlDSDALE and Others t). SllEDDKN. 

Dtc, 24. 


1 


A jiolicy of 
insurance 
containing' 
a warranty 
that the 
ship shall 
sail on or 
before a 
/riven day, 
may be 
altered, 
pending 
the ri.sk, by 
a meino- 
randunt, 
whereDy 
the unficr- 
writers in 
consider¬ 
ation of a 
further pre¬ 
mium agree 
to cancel 
the war- 


T HIS was an action on a policy of insumnee, dated 5th 
June 18IQ, originally effected on the ship Esmy, “at 
“ and from Porlneuf to Lo/w/ow, warranted to sail on or before 
“ the 28th October, at six guineas per cent, to return 3 per cent, 
“for convoy.'’ 

On the 29th November 1810, the following memorandum 
was indorsed on the policy, and subscribed by the defendant: 

“ In consideration of six guineas per cent, adtlitional pre- 
“ miuni, we agree to annul the warranty of sailing, and agree 
“to return said 6per cent., if sails with convoy on or before 
“ the 31st October.” 


rmity, and 
to iriiike a 
return 
of pre¬ 
mium if tlie 
shin sail 
witii con¬ 
voy. *' 


Topping for the defendant, made a preliminary objection, 
that the policy us altered could not be read for want of a fresh 
stamp. The memorandum constituted an entirely new con¬ 
tract between the parties. I'he consideration and promise 
were completely changed; and if this alteration were per¬ 
mitted, the same policy might be applied to any future voyage 
the ship might perform. ' 


Lord ELnKNnououoH. I think this alteration is ju.stified 
JIO^] by 35 Geo. 3. c. 83. s. 13. The policy is still on the same 
adventure, and its indentity remains. The memorandum 
‘ only modifies a subsisting contract. Then the alteration was 
made, “before notice of the determination of the risk originally 
“ insured—■“ the thing insured remained the property of 
“ the same persons—and “ no additional'sum vvas insured 
“ by means of such alteration.” {a) 


S 

(nr) Vide Hubbard v. Jackson, 4 Taunt 169. 
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Portnenf is a place on the river St. Lawrence, about 36 miles 1814, 

above Quebec. The jEssay having completed her landing at --—- 

Portneuf', sailed from thence on the 26th of October. There is k 

no custom-house there, and all vessels must clear at'Quebec that Subdden. 
load higher up the river. Theship in question arrived at Quebec A ship in- 

^ IS to 

on, the 28lh, and got her clearances on the 29th. When she beconsi- 
left Portneuf .she had a sufficient crew for river navigation to 
carry her down to Quebec. While there, she took in several ®'J*^^^*** 
seamen, who were necessary for hei\ safety in the ulterior part from a par 
of the voyage. This is a usnal practice in sailing from ports port, if 
in the upper part of the aS7. T.aurence. His Majesty’s ship tbifJot>v%- 
lionnc CUojjeune was appointed to convoy the trade from 
Quebec. On the 28th of October she dropped down from ceivedsnil- 
abreasl of that city witli a considerable niunber of merchantmen t«mr4iaih," 
to a place called the PH/urs, 14 or 15 leagues below, but still l«mts 

within the hmiis of the port of Quebec. Thme she lay to for [ 109] 

vessels that liad not been able to join. The captain of the 
Ks.v</y, who had come from /\n-//ie7//'by land, received .sailing »ii‘|'<irop- 
instructions from the (/onmiodore at Quebec, on the 27th of ITlci^^ucs 
ihlober, but lie was not able to procure a pilot to carry him of' 

down till the 30th. On that day he joined the convoy at the 
Pillars. They cl(!arcd the port of Quebec on the 31st, and-the Rroatest 
F.ssui/ was lost in tlie suhsiHjuent'part of the voyage. The IJc-et,"scv^ ■ 
(’ommodore returned her to the Admiralty among the vessels befoi^^ibe 
that had sailed under his protection. «'"P 

^ .{ Kiired, she 

* being: de- 

The del'endant had paid a total loss ; and the question now 
was, whether the plaintiffs were entitled to a return of pre- ''ti'cr ships 
lumm for convoy. pilots. 


^Topping, for the defendant, insisted that under these cir¬ 
cumstances the ship had not sailed with convoy within the 
meaning of the policy. The convoy sailed from Quehee on 
the 28th of October. At that time the Kssatf had not ob- 
t-ained her clearances, and in point of fact she did not sail 
till the 30th. The circumsf ance of her afterward.s coming 
up with the eonvoying ship is immaterial. In Tat/lor v. Wood- 
tiess, Park 349. Lord Mans/ie/d lield, that where a ship war¬ 
ranted to sail wnth convoy was only tw’o hours in getting 
under weigh after the convoying ship, the warvantv was 
broken. 
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1814» Lord Ellenboroucsii. There, the master was guilty of 

- culpable negligence, in refusing to weigh according to the 

signal, in consequence of which he was captured ; and it 
SiiGPDEN. very properly held that the ship did not sail with convoy. 

In the present case, I am of opinion, that the ship did sail 
with convoy before the Olst of October. On the -27th, the 
master received his sailing instructions, and on the 30th, he 
came up wnth*' the convoy within the limits of the port of 
Quebec. Where there is po negligence or' default, I do not 
consider it neccssaiy that the ships should all break ground 
at the same time. Here, for w'ant of pilots, the thing was 
impossible. 

The question then arose, whether the plaintiffs, W'c;re 
entitled both to the G/. per cent, ineiitioncd in the memo¬ 
randum, and the original return of 3A per cent, for convoy 
jirovided for in the policy. Lord KUenhorougk i*itiled that 
they were, and they accordingly had a verdict for 9i. per 
cent. 

Gar row A. G., Park, and Coftman, for the plaintitfs. 

Topping and Tacbh/ for the defendant. 


[Attornics, Atvhtsvv iirwl AVyc.j 


nn] 

Sntnrday, RiDSDALii: and Others r. Nicivnham. 

Hec. ‘ZA. ^ 


A piJU’y 
fit and from 
Portneuf, a 
rdneu atiovc 
2uebu(‘, 
contained 


^'^HlSwas an action on the same policy mentioned in the 
JL preceding case, against an underwriter, who hiui re¬ 
fused to sign the memorandum, uunulling the warranty as to 
the time of the ship’s sailing. 

owarranly 

tq^ail on or before 28tU October. Before tlini day the ship actually did sail from Portnenf to 
(JSebec with a crew sufficient for rivcj' nav-iG:ation. She did not obtain her custom house clear¬ 
ances lit Quebec (where all ships coming: cTown the St. Lawrence clear out) till the 29th, and 
she there received some men on board to complete the crew for the voyage. For want of a 
pilrtt »hc didnot proceed from Quebec till the 3l)Ui. _ . 

Held i^at'imder these circumstances the warranty to sail on or before 28th October had not 
been coi^Uttd with. 
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The question therefore was, whether she sailed on or before 1814. 
the 28th of October. -——— 

RinsllAEK 

• V. 

Garrow A. G. for the plaintifls, insisted that she had, as 
in point of fact she sailed from Portneuf, the terminus a 
quo, on the 2(ith. What afterwards took place at Quebec 
was according to the usage of trade in the River St. Law¬ 
rence, of which the underwriters must be taken to be cog¬ 
nizant. 

Lord Ellenbohovioh. — I am of opinion that the ship 
had not sailed on or before the 28th of October, within the 
meaning of the policy. She was not then in a capacity to sail, 
for she had neither obtained her clearances, nor completed 
her crew. The warranty could only be satisfied by a com¬ 
mencement of the voyage, with a crew competent to curry 
the ship to her port of destination. When the ship was lying 
at Quebec, obtaining her clearances and taking in her crew, 
how can she be considered as having sailed on her voyage ? 

She sailed on the 30th. and not before. 

The plaintilfs wem nonsuited; and the court of K. B. [112] 
afterwards, on an application for a hew trial, ajqiroved of the 
direction of the Judge at Nisi Prius. 

Garrov; A. G., Park, and C o/tnnin, f»n' the plaintiffs. 

Topping and Newnham for the defendant. 

fAltoruieH, Att hrstjn rikI 


VoL. IV. 


G 



112 


OASES AT NJSI PRTUS, 


1814. 


Fridm,, Pa |{k i;r aiicl Others v. J a m es and Another. 

Ihr. ‘jH. 


Where 
good.s des¬ 
tined to a 
t'oreiprn 
part arc 
t-ajitured 
in eonse- 
ejnenee <if 
a deviation, 
the owners 
of tiie 
foods are 
entitled to 
recover 
from tlic 
owners of 
tlie sh1]i, 
only the 
prime cost 

[113] 

ot the 
goods, to¬ 
gether 
with the 
shipping 
charges, 
and not 
the expen ee 
of olfeeting 
a policy 
vot insu¬ 
rance upon 
them, 
without 
direct proof 
lliat the 
goods at 
the time of 
,, the loss 


were en¬ 
hanced in 
value he- 
yond tln'ir 
iirst, price 
to the 
iiinonnt 
sought to 
l)e recover- 
<•<1 for in- 
biirimce. 


S PECIAL assumpsit against the defendants as owners of 
the shij) Mari/ Sferms, in which the plaintiffs had sliipped 
certain goods to he carried from Liverpool to Trieste. The 
declaration alle.o-ed that in consetpiencc of a deviation, the 
ship and goods were captured, and the plaintiffs lost tlu; 
benefit of a |)olicy of insurance effected upon them, together 
with the pric(‘ oi’ effecting the same, and the whole value ol 
the goods, part thereof being uninsured. 

The case came on entirely upon admissions, which st-ated 
that the defendants weic owners of the sliip, and that in 
August 1803, she sailed on the voyage mentioned in th(‘ 
declaraliofi; tliat goods were shipped on l)oard her at Liver¬ 
pool by the plaiotifls, the cost price of which, with llie 
shipping clia.rg<>s, anumnted to •1411/. 13.v. Or/.; that, the 
plaintiffs insured the- sum of 4000/. ou these goods, and 
pviid 720/. IGs. (Ul. for the juemiums of insurance; that the 
ship deviated from the (.'oerse of the voyage to chase prize.', 
and while in tin; act of deviating and chasing, was captur¬ 
ed, whereby the goods bc'came v\ holly lost to the plaintiff's ; 
that the tlefcndants paid the plaiuliff's t.lu! whoh; of the sum 
of 1411/. 13.S. Or/, and refused to ])ay the sumof 72(»V. lO.s-. ('id.: 
and that the right to recover that in the )ir(‘seul action was 
the only <|uestion between (he parties. 

Park for the plaintiff's contended, that they had a right to 
recover the premiums of insurance, by the amount of which 
the goods were enhanced in value beyond their cost price. 
The premiums might have been c-overed by the policy, and in 
that ca.se tile. defendants clearly would have been liable for the 
amount: but it could malic no difference to them whether the 
plaintiffs included them in the insurance, or pro iouto stood 
l.hcir own insurers. All benefit of the policy was lost by the 
deviation, and the expcnce of effecting it ought therefore to 
fall on the defendants. 
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Lord Eixenbokough. —The plaintiffs were entitled to re¬ 
cover the value of their goods on board the ship at the time 
she was captured, by means * of the deviation. They have 
actually received the cost price of the goods, together -with 
the shipping charges. I have no evidence before me that the 
goods were worth more. The a<lmissioms arc silent as to the 
profit of the adventure. Had there been no insurance, 1 could 
not have said, without proof, that the goods were worth more 
than the cost price and shipping charges ; and I caunol say 
that by the mere act of insuring, the value of the goods is 
cuhanccrl by the anunuit of the premiums. In short, it docs 
not appear that the plaintifl's have sustained more damage by 
t he deviation than is satisfied by the sum already paid them. 

Nonsuit. 


Park, Scarlet/, and Stark/e, for the plaintiffs. 
Topping and .7. Warren fer the defendants. 


1814. 


I’akkur. 

V. 

«1amkr. 

[*114] 


lAttoruics, .mYnc find WwcA'.vo.v..] 
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1814. 


COMMON PLEAS. 


SITJ’INGS AT GUILDHALL. 


After Alichaeima.s Term, 55 Geo. III. 


Allan x). Maw son. 


An inRtni- 
inent which 
apjwars on 
coinition 
observa¬ 
tion to be 
a bill of 
exchange 
may l>e 
treated as 
such, al¬ 
though 
worck be 
introduced 
into it for 
the purpose 
of decep¬ 
tion, which 
might 
make it a 
promissory 
note. 


T he plaintiff declared as indorsee against the defendant 
as drawer of a bill of exchange alleged to have been 
dishonoured for non-acceptance. 

The instrument given in evidence was in the following 
form : 

" .£40. Jiradford, AugK.sl 2. 1814. 

“ Two mouths after date pay Mr. Lends Alexander, or 
“ order, forty pounds, value received. 

“ Geo. Mawson. 

“ '* Ai Sir John Peering, 

S/iatv, JJarher, ami Co. 

“ Bankers, 

“ lAmdon." 


[ 116J This instrument was drawn in Yorkshire, and being remitted 
to the plaintift', who is an attorney in London, he present¬ 
ed it for acceptance to Perring and Co .; and as they re¬ 
fused to accept it, he immediately gave notice of its dis- 
honout to the defendant, and commenced an action against 
him. 


* The ■“ at" was in very small letters inclosed i,a the hook of tlie S 
which follows. 
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The question was, whether the plaintiff had a rigl^t to 
treat this instrument as a bill of exchange. 

Vaugfuin, Serjt. for the plaintiff, relied upon Shnitkwnrlh v. 
Stfqthcns, 1 Campb. 407. 

• Shepherd, S. G, contra, - offered to prove that such in¬ 
struments are very generally circulated in Yorkshire, where 
this was drawn, and that they are there universally consider¬ 
ed and treated as promissory notes. There was no direction 
to Perring and Co. The note was not drawn upon them. 
Not being di-avvees, had they put their names upon the bill, 
they would not in point of law have been acceptors. The 
money was merely to be paid at their house, and if they had 
paid it, they would hav'^c done so merely as the agents of the 
maker,—in the same manner as if they were to pay a bill of 
exchange accepted by him payable at their banking-house. 
Tile instrument, therefore, was wanting in the essential re¬ 
quisites of a bill of exchange, and the plaiptiff could have no 
right to demand payment of it, or to resort to the maker, till 
the expiration of the two months and throe days of grace 
from its date. 

Gibbs, C. —Upon the authority of the case cited, I 
should not have hesitated to decide that, in point of law, this 
iustrum<;nt is a bill of exchange, had the word at been dis¬ 
tinctly tvrittcn before the names of the drawees. But I shall 
le;ive it to the jury whether the word " at, ” from the manner 
in which it is WTitten, was not inserted for the piir))Ose of de¬ 
ception, and then the instrument is a bill of exchange in point 
of fact. The “ at ” being struck out, it is in the common 
form in which bills of exchange arc drawn. The defendant 
says, “ Two itionths after date pay." This is not a promise 
to pay, but a request to third persons to jray. I cannot receive 
evidence of the manner in which such instruments are consi¬ 
dered in yorkshire. The defendant, in contemjilation of 4aw, 
issued it in hondon, where Mr. Allan received it. He took it 
to be a bill of exchange, as almost any other person in Ijondon 
would have dope. I can see no motive for drawing an instru¬ 
ment in this form, except to deceive the public. IJ‘ such in- 
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1814. 

Allan 

f^. 

Mawson. 


[117] 



117 CASES AT Nisi 

1814. strumQuts have been common in the country, ^ey ought noi 

- -- to be continued or endured. Mr. Allan did well in inimedi- 

ately commencing the action, when Perring and Co. retuse 
Mawson, accept the bill. 

Tlie jury found the insertion of the at” to Ije fraudulent 
juid the plaintiff recov(M‘ed. 

[118] Vaughfjn, Serjt. and AhhnU, for the plaintiff. 

Sliephfi?d S. G. for the dtjAaidant. 


So lut iiifitniiucut by which the inukcr pioiuiscd urver to jKiy, was 
held a good promissory note. *2 Atk. 32. 


lIowi.CTT r. Ha.SWKI.I.. 


Iiifiiiicy is 
H (;o«d de¬ 
fence to 
an action 
on tlie 
wiirninty 
of a liorse. 


T HIS was an action of assumpsit on the warranty of a 
horse. Plea, the geiu'rai issue. 

* 

It was proved that the defendant, who had been some time 
in possession of the Imr.se, sold him to the plaintiff witli a 
warranty of soundness, and that he turned out to have htien 
then unsound. But it was proved that the defendant is still 
under age. 


The plaintiff’s counsel conttmded that infancy was no an¬ 
swer to the action. An infant may bind himself by a con¬ 
tract wJiich is for his benefit. Being in possession of a chat¬ 
tel for which he has no use, it is for his benefit to sell it in the 
usual way in which such chatttds arc sold. But it is usual to 
sell a horse with a warranty of soundness, without which he 
could not be sold to advantage. Therefore an infant is liable 
for a breach of the warranty. Biit 
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Gibus, C. J.' held the contract to be void, and directed a 1814. 


Nonsuit. 


HOWIET’! 

V. 


Park, Serjt. and Taddi/, for the plaintitl’. 


Vaughan Serjt. and Rei/nolds, for the defendant. 


[Attornies TomHmon and jf.v./rtcs.J 


Vide Wai wick v. Bria r, '2 AI. and 8. 20,>. 


SliniOLS V. .J).A\ li'S. 


was an action of assumpsit for the freight of a tjuan- 
B Iity of blitter curried in a general ship, and received by 
tlie didendant under tlie bill of lading. 

d'he d('|enc:e projiosed to be set nji was, that the butter had 
been injured by bad stowage, to a degree much beyond the 
.uuuunt ol the freight. 


licsf Serjt. and P Lawrs, for the defendant, insisted that 
this was a. sutlicient answser to the action, as it shewed that 
no benefit, had bi^en derived I’roni the carriage of the goods ; 
and, at any rate, it iniglit be given in evidi-nce in mitigation of 
damages. They relied on Bas/ou v. Butler, 7 East, 479. and 
I'arnsworth v. Cianwd, I Canipb, 38. Rut 


III jin ac¬ 
tion fur 
fn'iptit, 
diimafj:c 
limn; to the 

f roods liy 
lad stow¬ 
age cannot 
tic irivcii 
in evidence, 
cither as 
a comi>lote 
defence, or 
in mitiffa- 
l.ion of 
daniiigcs. 


[120] 


Gibbs, G. J. held that the bad stowage of the goods was 
the subject of a cross action, and did not ulfect the right to 
t he feight. 
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GASES AT NISI PRitJS, 

Tho plaintifl' had a vertlict for hife whole dom'alid. («> 


1811. 


SaESLs 


Uavies. 


Vaughan, Serjt. and Gaselec, for the plaintiff. 


licst Serjt. and E, Laioe^, for the defendant. 


[Attornics, and S(ratinuJ\ 


Vide Bornmann v. Tookc, 1 Canipb. 377. 

(a) I was not myself in Court when this cause was tried. The 
nolo was furnished to me by u friend at the bar. 


[121] Hoort;j{ and Others, Assi^jieos of Win.Ls, a Itanknipf, r. 

R\.Msit<> ) roM and Others. 


Unon the 
sale of 
leasehold 
premises, 
the jmr- 
ehaser ac¬ 
cepts bills 
of exchange 
for the 
jiiirchasc 
money ; 
and the 
original 
lease and 
the assign¬ 
ment exe¬ 
cuted by 
tbc seller 
are depo¬ 
sited with 
a third 
person as a 
collateral 
security, 
to be deli¬ 
vered up to 
the pur¬ 
chaser on 
payment of 
the bills. 
ITie seller. 


rj^ROVER for deeds. 

By indenture, bearing date 24th Dae tuber 1811, John 
Jones demised certain premises in Graecchurch St reel to John 
Storm for the term of 21 years. By mesne assignmenls 
this lease became vested in John Whittle Harvei/, a partner in 
the firm of JJarnr.i/ and Son, bankers in Essex. In August 
1813, he agreed to sell it to Wells, the bankrupt, for (>30/j 
that 130/. of this sum should be paid in cash; that for the 
residue ./. W. Ilarveij should draw five bills of exchange on 
Wells at 2, 6, 12, 18, and 24 months, and that the assign¬ 
ment of the lease from J. W. llaroetj to Wells, together with 
the original lease, and the mesne assignments should remain 
in the hands of Daniel Whittle Harvei/, an attorney, as a col¬ 
lateral security for the payment of the bills. I'he bills were 
dnfwn, and the deeds lodged with D. W. Harvei/ accordingly. 
Two of the bills were paid,—when Wells became bankrupt. 
J. W. Harvei/ being then very much pressed for money, w’ent 


of tbc bills arc paid, gets possession of tbe lease from the depositary, and pledges it wNb per¬ 
sons who hnnil yfrfc advance money upon it, and to wliotii he indorses the outstanding bills. — 
Held that tbc pajKOec.s bad no licn'on tlic lease beyond tlic amount of these bills. 
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to D. W. HarS^, and obti^ined from him the original lease 
and mesne assignments. These he pledged with the defend¬ 
ants, his town bankers, with other securities, and the defend¬ 
ants bon&Jide advance<l a considerable sum of money upon 
them. He likewise gave them the three bills accepted by 
Wells which remained unpaid. The plaintiffs before the 
commencement of this action tendered payment of these bills 
to the defendants, and to the assignees of J. IF. Harvet/. 

Shepherd, S. G. for the defendants, contended, that they 
had a lien on the deeds for their advances. This was like tlie 
case of a first mortgagee leaving the title deeds in the hands 
of the mortgagor, who again mortgages the premises. The 
title of the second mortgagee is preferred. These deeds 
never had been delivered to Wells, and were subject to any 
misapplication that the llarvei/s might make of them. That 
party ought to suller ,by whose means .7. IF llarvei/ hatl 
been enabled to commit the fraud. 

Gibbs, C.J.—I am of opinion that the plaintifls are en¬ 
titled to recover. Had the deeds beim left in the hands of 
the assignor, this would have been like the case which has 
been put of the second mortgage. lJut they were deposited 
with 1). 11'^ llarvei/, to be given to Wells when the instal¬ 
ments yrere paid. A wrong was conmiitted when he parted 
with thei’i to another person, and the defendants cannot at 
any rate acquire a greater lien on the deeds than exist(;d when 
the original deposit took place. The money due upon the 
bills with interest has been tendered. Therefore the plaiu- 
tifl’s would have been entitled to recover the deeds from 
D. W. llarvei/, and have the same right as against the de¬ 
fendants. 

Verdict accordingly, which was afterwards approved of by 
the Court, on an application for a new trial. 

Lens, Serjt. and Cainphell, for the plaintilfs. 

Shepherd, S. G. and Cnnvood, for the defendant. 
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1814. 


Hooinui 

Ramsuot- 

TO.M, 
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f Attoniirs, flnlt iiml II7///o«.] 
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OASES AT NISI PRIIJS 


1814. 


Policy on 
Hliip “ at 
Mini froiii 
yitiHt^nn to 
JCh" Imtil, 

witTi liberty 
to tout'll at 
all or any 
ofilic W. 
huliu Is- 
laiuls, Jn- 
■mait n iii- 
clniU-il.' 
Held, that 
the un- 
<lc‘r the |jro- 
tcction of 
this policy 
iiiipfht touch 

[124] 

at any of 
the Tf', India 
Jslamls, 
although 
not in the 
ilirect 
course from 
to 

England, 
and stay at 
such as'she 
visited the 
time neces¬ 
sary to 
complete 
her lioinc- 
ward cargo. 


Metcalfe v. Parky. 

T his was au action on a policy of insurance on the ship 
Niffto Jirimsivick, “ at and from Attfigua to England, with 
“ liberty to touch at all or any of the Wes( India Islands, 
“ Jamaica included, and with liberty to seek, join, and cx- 
“ change convoys, without being deenuHl a tleviation, at a 
“ premium of 25 guineas per rent, to return 5/. juv cent, for 
convoy from the Eeeioard Islands, and 51. per cent, more, if 
“ the ship should not go to Jamaica, and univod. Warranted 
“ at Antigua, 27 th Jidt/ 1811.” 

The ship arrived at Antigua before that <lay, and continued 
there till the lOth of ^Slovcniher, when, not being a hie to pro¬ 
cure a full homeward cargo, she sailed for that purjjose to 
St. Kitts, which is out of the liiu; of the voyage to England. 
Hen; she reinaini'd to comj)letii her cargo till the 15th ol 
Jan nary following. She then sailed for Jjondon, but met. 
with so much damage on the voyage that sht; was forced to 
put into Eahnanth, and w as abandoned to the underwriters. 

Ecus, Serjt. for the defendant, made two objetrtions to the 
plalnt.ifl'‘s title to recover. 1st, The ship had no l ight to go to 
St. Kitts. The liberty to toi'cii at all or any of the ’Tl V.s/ India 
Islands must b<i confined to such as lay in the liiu* of the 
voyage from to England : andasmany asthe shijitoiich- 

ed at, she was bound to take them in their geograjihieal order. 
2dly, But supposing that she had a right to goto^SV. Kitts, she 
w'as not entitled to remain tlu;re at the risk ol' tin* underwriUn s 
for the space of two months. The liberty in the policy was 
only to taurli at all or any of the West India Islands. Under 
that, she could not stay for an unlimited period, with a view 
to procure a cargo. 

Gin us, C. .1.—1 think the plaintiff is entitled to I'ccover. 
3’lie policy appears to me to have autlmri/.ed the ship to go 
to St. Kitts, and to remain there till her homeward cargo was 
completed. There is a liberty “ to touch at all or any of the 
“ lIV.v/ India T laiid.s, ini latlcd." Tliis shews decu.-'-ivelv 
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that tliey mi^Jt be taken without any regard to their geogra¬ 
phical order. Jamaica is at least 500 miles out of the direct 
course from Antigua to England. Then, does not the whole 
scope of the adventure, as described in the policy, shew that 
the ship was to go about from i.sland to island, if necessary, 
for the purpose of seeking for freight ? What could be the 
object of tlie liberty given her to touch at Jamaica if she 
could not stay tliere to take in goods? Was she to go .500 
miles out of her way for the mere pleasure of viewing that 
island, and asking for news? The gentlemen of the jui*y say 
that this is tlie winter premium, and that shews that a winter 
risk was in the contemplation of the parties. («) 

Verdict for the plaintiff. 

The ship sailed on the homew.ard voyage witijout convoy, and 
without a licence, but the captain swore that tliis was done 
without any < vdersfrom liis owners, who rcsidt* in England. 

J^ns, itierjt. insistcnl tliat they were bound by the acts of 
ihe captain, who was their agent, and that the insurance was 
thus vitiated by tlie convoy act, wliich woidd otherwise be 
rendered a mdlity. Where tbere is an insurance on goods, it 
may be necessary to shew, by direct evidence, that tlie assured 
was privy to the ship sailing w'ithout convoy, Imtthut must be 
presumed where tlie insurance is on ship. 

Giubs, C. .1. after referring to the statute, exprcsse<l 
himself of opinion, that to affect the validity of the policy on this 
ground, it is necessary in all cases to provi; the privity of the 
assured to tlie ship sailing witJiout convoy. 

S/iep/iccd, S. G., Vaugltan, Serjt. and (.'(tnqdndl, for flu; 
plaintiff. 

Ecn.s, Serjt. and Richardson, for tlie defendant. 

[AttOlTiioK, JIhtd ttiiil 


1814. 


Metcai.ii. 

V. 

1 'akhv. 


To iiiviili' 
itutc It jio- 
licy oil alii|< 
oil Iho 
fri'oiind ttiiU 
slip sailed 
without 
cont'oy, it 
is neces¬ 
sary to 
lirdve tliiit 
this haii- 
(HMicd with 
tlic jirivity 
of the 
owner. 


[I2G] 


Vide Cohen v. Hinckley, I Taunt. 2 Mb Woke v. Atfy, 4 Taanl. 4;'.'!. 
(//) Vide Brnyy v. /I ef/r/ Aon. 4 Taunl. 



GASES 


AHGUED AMy DECIDED 

AT 

NISI PRIITS 

IN 

THE COURT OF K[N(rS BENCH, 

A( llir Sittiiif^s lifter 

Hilary Term, 

In the Fifty-fifth War of Geo Itc ^ Itl. 18] 5. 


FIRST SITTINGS AFTER TERM AT Wl-STMINSTER. 


'fuesdatf, Hartley v. Josetu Wilkinson and Another, 

Feh. 1;L ‘ 


An instru¬ 
ment pur¬ 
porting on 
the face of 
it to be a 
promissory 
note pay¬ 
able abso¬ 
lutely for 
Ibe price of 
c'oods, but 
iiaving an 
intlorse- 
ment upon 
it, stating, 
that it was 
given on 
[128] 
condition 
that if any 


T his was an action by the indorsee of it jnoinissoi'y note, 
dated 4th April 1814, whereby the defeii<liints jointly 
and severally promised to pay John Foster, or order, the sum 
of 25/. being the amount of the purchaKC-money for a “ quan- 
“ tity of fir belonging to J). Jlarlkj/, and then lying in the 
“ parish of Fil/iiigliarnF 

Upon the note was the following indorsement: 

“ This note is given on condition, that if any dispute shall 
“ arise between Lady Wrai/ and 1). llarllet/ respecting tin; 
“ sale of the within-mentioned fir, then the note to be void.’^ 


<lisputi‘. 

arose about the sale of the goods it should be void, is not a tiegotiidile i rouiissory note. 
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It appeareidi(*ith«t‘^. Hartley, the plaintiff, had bought some 
fir-timber from Lady Wray, at Fillingham, in Uncolmhiwe, 
which he had not paid for. This same timber was sold by 
his agent, John Foster, to the defendant, Jdseph Willdnson, 
and it was agreed that a promissory note should be given for 
the value, which the other defendant was to sign as a surety. 
After the Ix>dy of the note had been written, but before it 
was signed by either of the defendants, a converaation arose 
a])out Lady Wray still claiming the timber, as she had not 
been paid for it: whereupon, with Foster’s concurrence, the 
above indorsement was written on the note, and the defend¬ 
ants then signed it. 

Abbott for the defendants contended, that under these cir¬ 
cumstances the indorsement was to be taken as part of the 
note, and if so, then it was not payable absolutely, but upon 
a condition, and therefore it was void. He relied upon Leeds 
V. Lancasliii'c. 2 Campb. 205. 

Fai'lc, contra, insisted, that the indorsemejit was no part of 
the instrument, and if it a ere, that it merely expressed what 
would othera ise have been implied, and therefore had no 
operation. 

Lord Eolknuokougii hold, that as the indorsement had 
been written before the note was signed, it must be taken to 
be part of it; and that as the note was to be void on any 
dispute arising between Lady Wray and J). Hartlct/, the pay¬ 
ment was conditional only, and the instrument was not a pro¬ 
missory note within the statute of Anne. 

The plaintiff'was nonsuited ; and the Court of K. 13. in the 
ensuing term refused a rule to shew cause, why the nonsuit, 
should not be set aside. 

Park and Barnewall for the plaintiff. 

Abbott for the defendant. 
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1816. 


Harti.by 

V. 

Wilkin¬ 

son* 
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[Altoruie!i, Dun and Jamvsd 
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CASES AT NISI PEIU^. 


J8ia 


iSntiinInf/, 

•hfti. 28. 

A iiol.'iriiil 
lirotest un¬ 
der neiil, is 
iif> cvuicnce 
(liiit a 
roroipii bill 
of OXClllltlfft' 

lias bc<^n 

inVM-iitfd 

for pay 1 lien t 

ill hMiiii'tnitil, 
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FIRST SITTINGS AFTER TERM AT GUILDHALL. 


CnESMER V. Noyes. 

T his was an action on a forci'^n bill of c.xchangc drawn 
at S(. Croix, upon a person at Ihisfol. 

In the course of the trial, i(> became material to shew that 
the liill had been jiresented to liira for payment. 

For this purpose, the plaintiir’s counsel oUercd as evidence 
a. notarial protest under seal, stating the fact ol’ the presenl- 
ment in the usual form, and contended that by the usage of 
inerchanfs a. protest under a notary’s seal is evidence of the 
dishonour of foreign bills of e.vchange. 

Lord Ei.T.ENEfiJtouon. —The protest may be suflicient to 
prove a pi'esentmcnt vvliich took place in a I’oreign country ; 
but I am <£uite clear that the presentment of a foreign bill in 
Faig/aiid, must be proved in the same manner as if it were an 
inland bill, or a promissoi-y note. 

The plainlifl'had a verdict upon other evidence. 

Coniphell fVir the plaintitl". 

The cause was undefended. 


Vide 12 Mod. 34 r>. 
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1K1.5. 


Rr.ssey V. Evans. 


Sftfitrdfjy^ 

Jan. 2H. 


JNDEBITATUS assumpsit for demurrage. 

The ship was let by the plaintiff to the defendant for a voy¬ 
age from lleligoltnid to lAMulott. The agreement provided 
ihiii the dofcmhuit shouhl he ulJovved 30 days for lauding and 
iinlouding the cargo, and ahonld pay ilirec guineas a day dc- 
uunruge for every day heyond^but time. 


It is no de¬ 
fence to an 
action for 
<lcnmrraa'e, 
that the de¬ 
lay in 1111 - 
Idttdititr tlio 
s]iip itrnse 
from the 
!ic( of ciis- 
tniii~lioiisc 
officers, in 
ntilavrfully 


'fhe whole of the cargo tvas unloaded in f he port of Loiidon 
wdliin the running days, except four barrels of pitch, which 
the. ofTicers of the customs would not permit to be landed till 
17 days alter. It did not ajipcar that there was any tliijig 
illegal or inegnlar in the iiuporlation of the jiifch. However, 
the master of the ship apprehending there might be some dif- 


seizin/r ti 
pjirt of tlu; 
cargo. 


liculty about it, remonstrated against taking it on board at 
lleligoltnid. 


AldtoU, for the ilefeudant, contended, that he Could not l)e 
liable for the wrongful act of the ciistom-house officers in d(’- 
taining the ship ; and if they wen; justified in detaining her, 
then the ])Riintiti‘ cotdd not complain of what hail arisen from 
his own violation of the law of the land. 


T.ord Jvi.i.r.NBOpoiTon. — You stipulated that the goods [132] 
should be lomicd and unloaded in 30 days, or that you should 
pay three guineas a, day demurrage. At the expiration of the 
30 days, I think you became lia hie for demurrage, although you 
have 1>een preventcnl from unloading the goods within tlvit 
time by the wrongful act of a stranger. Then as to the su[)- 
posed illegality of the importation, (of which there is no evi¬ 
dence,) you can have no right to complain of that, after having 
compelled the muster to take the pitch on l)oard. 


Tlie ]jlaintifl'recovered. 
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^ASES AT Nlfcll PRIUS, 


1815. Scarlett and JBallantine for the plaintiff. 


B£BSF.Y 
• r. 
Evans. 


Abbott for the defendant. 

[Attornies, Wthon and Bomll.1 


Vide Lt.er v. YateSy 3 Taunt. 387. Jesson v. Sully y 4 Taunt. 62. 
Randall v. Lynch, 2 Campb. 352. 
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1815. 

ADJOURNED SITTINGS AT WESTMINSTER. 


Marshall and Another v. Clifk and Another. Friday, 

Jteb, I/. 


T 

plaintiffs. 


HIS was an action against the defendants as owners of in an action 

“ j /• 1 aRamBt Uic 

the ship Arundel, for not properly carrying goods of the owners of a 


To prove the defendants to be owners of the ves.ssl, 
there was put in an undertaking in the following form, given 
before the action was commenced, by the gentleman who was 
afterwards their attorney on the record. 

“ 1 Iiereby undertake to appear for Messrs. Thompson and 
“ Marshall, joint owners of the sloop Arundel, to any action 
“ you may think fit to bring against them. 

“Richard Corner.” 

Marri/at for the defendants insisted, that they were not 
bound by thi,s undertaking, as it was given at a time when 
Mr. Corner was not attorney in the cause ; and the plaintiffs 
were at any rate bound to offer .some other evidence of his 
agency at that time than the mere circumstance of his since 
having become the attorney on the record. 


siitticjVnt 
primA facto 
evidence of 
ownership, 
to put in (in 
undertak¬ 
ing to ap¬ 
pear for 
them, given 
iiefure the 
coinmcnce- 
rurnt of the 
action by 
the person 
who subse- 
((uently 
acted as 
tlieir attor¬ 
ney in de¬ 
fending it, 
in which he 
describes 
them as 
owners;— 
without 
further 
proof of 
agency. 


Lord Ellenbouough. —I think this is sufficient/ir/wta [134] 
facie evidence. The court would have enforced the undertak¬ 
ing by attachment. I must presume that Mr. Corner, who is 
now the attorney on the record, was then the agent of the de¬ 
fendants, and had authority from them to admit that tljey 
were joint owners of the vessel. 


The plaintifls had a verdict. 


VoL, IV. 


H 
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CASES AT J^ISl PIUUS, 

1815. The Attorney-General and C<mi/n for the plaintiffs. 

Makshau. Marr/jaft and Nolan for the defendants. 

Cliff. 


[Attoinies, Carfnr and lirotvH.'] 


Lk Loin i\ Bui STOW. 


In an action 
liy n Bcrvant 
agniiiHt his 
niiUiter for 
wages, Uic 
latter can¬ 
not genag 
rally scFoff 
the value of 
goods llMIt 
hy tlie neg¬ 
ligence of 
the former; 
blit if it he 

L 135 ] 

proved to 
nave been 
part of the 
original 
agreement 
between 
tlieni, that 
the servant 


HIS was an action for servant’s wages. Plea, the gene- 
A ral issue, with a notice of set-off. 


It appeared that the plaintiff liad served the defendant, an 
officer on the staff of tlie Dnhe of WfUington^ in Npain, and 
that there was a balance of wages flue I 4 ? him of 31/. 

The defence was, that it had been agreed between the jiar- 
ties that tlie jilaintifi’ should pay for whatever was entrusted 
to his care, and was lost tliroupb his negligence ; aixl that ar¬ 
ticles belonging to the delendantof greater value tlian the sum 
demanded hadbetui lost in this manner through tlie plaintiff’s 
ucgligimce. 


should pay 
out of his 
wages for 
all his 
master’s 
goods lost 
l.lirough his 
negligence, 
the value of 
goods so 
lost may, 
iitider the 
general is¬ 
sue, he de¬ 
ducted from 
the amount 
of the 
wages. 


Lord Ei.i.un m)iu>i:<;n said, that the value of tliese articles 
was not the subjettt of' set-off; hut that if it could he jiroved 
to be part of the original confraci, that the plaintiff slioubl 
pay out of his wages the value of his master’s goods lost 
through his negligeme, this would be tantamount to an 
agreement that the wages should he paid only after deducting 
the value of tlie Ihiugs so lost, which would be a good dc- 
feuee under the geneial issue. 

I 

The defendant, however, was only able to prove an admis¬ 
sion by the plaintiff, that he was liable to pay for the articles 
lost, which was held to be insufficient, and the plaintiff had a 
verdict, fer 31/. 
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Topping and .E. Lawes for the plaintiif. 

Ilortter for the defendant. 


Vide Brown v. Hodgson, 4 Taunt. 189. 


PuuNKArx V. TM)TiiF.RnY and Ci.atike. 

T respass for breaking and entering tiie plaintiff’s 
house and distraining his goods. Plea, the general 

issue. 


Tt was proved that*thc defendant, Totherhy, on the 1st of 
Oclobcr last, did enter the plaintiff’s house, and make the 
distress, but there was no evidence against Clnrke. 

The defence was, that the plaintiff had held another house 
as tenant to the defendant Clarhc; that the goods distrained 
were clandestinely and fraudulently conveyed away from this 
house on .the 28th of Srptember, to prevamt the landlord from 
distraining them for the arrears of rent to become due the 
following day, and that they were within 30 days afterwards 
taken and seized as a distress for the said arrears of rent. 

//o/Z, for the plaintiff, first contended, that there was no 
right to follow these goods, as they were removed before the 
rent became due, Wa/son v. Alain, 3 Esp. 15.; and, 2dly, 
that at all events this was no dtifence under the general 
issue, as the goods were not taken upon the premises for 
which the rent became due, Vaughan v. Davis, 1 Esp. 257. 

Lord Ei.ni'.NnoROUGH. — Upon the first point I entertain 
considerable doubts, and if the cause had turned upon that, 
I should have reserved it for the opinion of the Court. Where 

11 2 
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1816 . 


Lf. Lout 

V. 

Bristow. 
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Q. Whether 
a landlord 
can follow 
andfUstraiii 
upon (Tooda 
fraudulent¬ 
ly removed 
Irom the 
jirciuises 
the night 
lieforc the 
rent be¬ 
came due, 
for the pur • 
pose of 
avoiding a 
distress ? 

In tres¬ 
pass for 
taking 
goods, 
where the 
defence is, 
that they 
wore taken 
as a distress 
for rent, 
having been 
clandes¬ 
tinely rc- 
uuiv'ed from 
the pre¬ 
mises. Ibis 
must l>e 
specially 
pleaded. 


[137] 
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V. 

Fotherby 

and 

CtARKE. 


CASES AT NISI PRIUS, 

goods are fraudulently removed from the premises in the 
night, to prevent the landlord from distraining upon them for 
arrears of rent to become due next morning, the case certainly 
comes within the mischief intended to be remedied by 
11 Geo. 2. c. 19., and there is some ground to contend that it 
comes within the provisions of that- statute. But, upon the 
2d point, I am clearly of opinion, that the defendant was 
bound to justify specially, (n) 

The plaintift’ had a verdict against Fotherby; and Lord 
Ellenhorough granted a certificate under 8 & 9 W. 3. r. 11. 
that there was reasonable gToun<j to join Clarke as a defend¬ 
ant, for the purpose of depriving him of a right to costs, (b) 

Holt and /v. Lawes for the plaintiff. 

Fork for the defendant. 


(a) Vide 11 G. 2. c. ]9. 11,2. 2 Wins. S. 284. (a. 2.) 
(t) Vide Aaron v. Alexander, 3 Campb. 3G. 
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1815. 


ADJOURNED SIITINGS AT GUILDHALL. 


Underwood v. Rouektson. Tuaiiay, 

Feh. 2B. 


T his was an action on a policy of insurance on goods at iieWtJiat 

and from l-iondon to Demerara. writers on 

(focals in¬ 
sured from 

The ship was captured near tliat place by an American pri- 
vateer. She was plundered of her stores, and the whole of wereouJy 
her crew taken out, except the captain and a boy. She was an average 
afterwards recaj>tured and carried into Sf. Thomas's, where 
she arrived on the 12th of October. The caittain went him- heingcaj)- 

j • t 1 IT- • t\ircd and 

.sell almost immediately to lortola, where the Vice-admiralty recaptured, 

Court foi'ijlhese islands sits, and on the 15th of the same 

month, u{)on a petition presented for that purpose, obtained stfip""'^ 

an order to sell the ship and cargo. — Being now examined as her hands, 

, 1111 f andthecap- 

u Witness, he sw'ore that he could not procure a crew ot any tain not be- 

sort to carry the ship from <S7. Thomas's 1o Demerara, and Jlisarrfval* 

that without selling the carg'o he could not pay the salvage?, t'lvroio 

The cargo was sold at a loss of more than (JO/, per cent.—Tlie iresuvrew, 

,T. • 1 - or to raise 

dotendant paid into court a suilicieut sum to cover his pro|)or- money to 

tion of the salvage, &c..; and the cpiestion was, whetlier the 

captain, under-these circumstances, had a right to sell the ini-diat«ly 

cargo, and to oreak uji the advcuiture, so as to entitle the ship and 

plaintiff to recover against the undeuwriters as for a total loss. 

broke up 

_ , r , • 1 ■ • the adven- 

Lord Ei-lenbohoi;gi!.— I think it of great importance ture. 

to prevent a partial loss from being turned into a total loss 
by unnecessarily breaking up the adventure. In this case, 
although the captain could not at first procure a competent 
crew to navigate his vessel, he ought to have w’aited a rea¬ 
sonable time for that purpose. Ships that came in might 
have spared him assistance, or seamen might possibly have 
been obtained from the neighbouring islands. But having 



139 

1815. 


UnD£H» 

>VOOD* 

Robert¬ 

son. 


[140] 


CASES AT NISI pa jus, 

arrived at St, Thomas's on the 12thf he on the 15th gets a 
- decree from the Vice-admiralty Court at Tortola for the sale 
of the ship and cargo. I conceive that under these circum¬ 
stances he had no right to sell the cargo.*^ To enable him to 
pay the captors’ eighth, he vv'as bound to have tried, and to 
have tried .seriously and deliberately, every other expedient to 
raise money before disposing of any part of the goods en¬ 
trusted to his care. It does not satisfactorily appear that he 
might not have raised the money by drawing on his owners, 
or by hypothecating the ship. He came to his conclusion in 
three days. The sale of the cargo was only to be resorted to 
in the last extremity, when every other expedient had failed, 
and every other resource was hopeless. I think the under¬ 
writers are liable for the salvage and plunderage, and no far- 
tlier. There was here no loss of the adventure by any peril 
insured against. Even if the ship insiired was prevtmted 
from completing the voyage, it does not appear that the goods 
miglit not have been forwarded to their place of destination 
by other ves,sci.s. 

There was a verdict for tlie defendant; and the Court of 
K. B. in the ensuing term refused a rule to shew cause wdty 
there should not be a new trial. 

(xttrrow A.G., Topping, and Marryal, for the plaintiff. 

Park and Scarlett for the defendant. 


Vide Anderson v. IVailis, 2 M. & S. ‘^4o. 



AFTER HILARY TMM, 65 GEORGE III. 


im 

1815. 


B^i.wohth V. Hasski.l, 


T ill S was an action for not acceptinj; or pavinef the Where 

I o r j p there was 

assignment of the lease and good will of a public house. » written 

By a written agreement betweeif the parties, dated IBth 

l^ovemher 1814, lielworth, “in consideration of the sum oi' assign “the 

unexpirvd 

“ 350/., agreed to nclI, assign, and set over to JIasse// the un- tenu of 

“ expired term of eight years’ lease and good will of the house lease 

" and promises then occupied by lie/worth, called and known f 141 j 

“ by the name or, sign of the White. Hart, situate, &c. subject 

“ to the rent and covenants contained in the lea.se.” Pos- 

.sciision was to be delivered up on the 19th of Decemher fol- the pui- 

‘ chiiscr 

lowing. c.Hilflnot 

icCnsc to 
|)C|lpnn the 

A few days after the agreement was signed, an abstract of 

the lease was handed* over to the defendant’s .solicitor, who gronmltiiat 
, . It- when It was 

prepari'd a. draft of the assignnuml , and re{[nested that it entered in¬ 
to, there 


might be ingrossed on the back of the l<^a.se by the plaintiff’s only 
attorney. This was accordingly done ; hut when the day 
came, tlie defendant refirsed to take tlie jnemises unless an months of 
allowance wars made to him for dilapidations. laicxpircd. 


The objeellon now relied ujion was, that the plaintiff had 
not in liim to sell that which he profe.s.sed to .sell bytheagree- 
luonl, which was therefore void. It was proved, that on the 
IHth of ^oventher the unexpiivd term in the lea.so was only 
seven yeans aria seven months. 


Lord Ei.nK.MuinoiJ(in.—The parties cannot bo supposed 
to have meant that there W'as the exact term of eio-ht vears 

O v' 

uiiexpired, neither more nor less by a single day. The agrec- 
me.nt must therefore receive a reasonable const ruction ; and it 
seems irot unreasonable that the period niontioned in dhe 
agreement should be calculated from the last preceding day 
when the rent was payable, and including, therefore, the cur¬ 
rent half year. Any fraud or material mis-<lescription, though f 142 j 
lyiinteiitional, wotdd vacate flu? agreement ; but the dc- 
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Policy “ oil 
40 carbovs 
of vitriof.” 
Tlicy were 
carefully 
•stowed on 
«leek ; liiit 
caupht lire, 
and were 
nccrasarily 
thrown 
overboard 
during the 
voyage: 
Carlwiys of 
vitriol arc 
Koinctimes 

[143] 

stowed on 
the deck, 
and some¬ 
times bed¬ 
ded in sand 
in the hold, 
■where they 
are consi¬ 
dered safer i, 
Held that 
the upder- 
■writers in , 
this cutic 
were liable, 

althougfh 
there, was, no 
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fendant might here liave had substantially what he agreed to 
purchase. 

V'ferdict for the plaintiff * subject to an award as to the 
amount of the damages. > 

(iarrow A.G. and Campbell for the plaintiff. 

Pari; and hawes for tlie defendant. 

[Atlornics, (Miali/exhiii and If 'int,.] 


Da Costa t. Edm i n ds. 

A fJTION on [Kilitjy of insurance at and from ImikIoh to 
JJsbim. Th(? insurance, was dcclaretl by t)>c judicy lo be 
“ on 40 carboys of vitriol.” 

These carboys wore placed on the deck, and carefully lasln il 
to the shij)’s side. A storm arose during the voyage, and a, 
heavy sea having broken several of the carboys, the t itriol 
caught fire, and for the preservation of the ship, it was neces¬ 
sary to throw the whole overboard. The ship and the rest 
of the cargo arrived safe at l.isboH. It appeared that car¬ 
boys of vitriol are v<‘ry frequently carrieil on the decks of 
ships, but that it is likewise usual to stow th^i below, bed¬ 
ded ill sand, in which situation they are cousilTOed safer. 

It was contended for Ihe underwrifers, that they were not 
liable, as no .coaiinunicution was made to them of the manner 
in which these carboys of vitriol were to be carried ; Hill it 
is a!general principle, that underwriters arc not liable for 
goods Pitowcd,'on the deck, (a) 

.ComuiunicHlion lo them lliat llic carboys were to be slowed on deck. 


(a) Ifoss V. Thmnile, Park 2.5. 


Bavkhounc v. ih. 
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Lord ELLENiionotrcH left it to the jury to say whether it 1815. 

w'as usual to carry vitriol on the deck, and whether these --— 

carboys were properly stowed. If there was a usage to carry Costa 

vitriol on deck, the underwriters were bound to take notice of Edmonos. 
it without any communication, and all they could require was, 
that these carboys should be properly stowed in the usual 
manner. On the other hand, they were not liable if the goods 
were carried on the deck without such a usage, or if they 
were not stowed there in a skilful and proper manner. 

The jury found for tlie plaintiff; and the Court, in the en¬ 
suing term, refused a rule to shew cause why there should 
not be a new trial. 

Park and Abbott for the plaintiff. 

(jarroiv A. G. for the defendant. 


(« All l) I N EU V. G i< A Y . 


[144j 

Monday, 
March 6. 


K first count of the declaration stated, that the defend- 
ant undertook that 12 bags of waste silk, purchased of 
him by the plaintiff, should be equal to a sample produced at 
the time of the ^le. Other counts stated the defendant’s pro¬ 
mise to be, tliE^the silk should be trastc ttiik of a good and 
merchantable ijuality. 


Where be¬ 
fore or at 
the time of 
sale a spe- 
c'iiiieitofthe 
(roods i.s ex¬ 
hibited to 
U»e buyer, 
if then- Ije 
a ivrithai 


K'ontract 

which 

The silk in question was imported from the continent, and 'Merely dc- 
befop^it was landed, samples of it, which the defendant had goods'ns of 
received in a letter, wine shewn to tlie plaintiffs agent. I’ho der'-'n'd-a-'^ 
bargain was then made, anti the sale note was written, !•><«»,—this 

, •/, , isnotastdc 

which merely mentioned that 12 bags ol icastc si/k were sold byKamplo ; 
at 10s. 6d. per lb. without referring to the samples, or speci- an h«'piic<r 
fying particularly the quality of the commodity. The silk 

shiill lie of a 

morchiintable i|iiali<y of the denoininafion iiicntiojicd in thc.coiilraiT. 
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1S15. was purchased in Londm, and ^nt down to the defendant 

. .. at Manchester. On its arrival there, it was examined, and 

GAaotNER to be much inferior to tlie samples, and of a quality 

Gray, not'saleable under the denomination 6f ** waste silk.” 

Lord Ellen BOROV OH. —I think the plaintiff cannot rCcO'^ 
ver on the count alledging that the silk should correspond 
with the' sample. The written contract containing no such 
stipulation, I cannot allow it to be superadded by parol testi- 
[ 145] mony. This was not a sale by sample. ^ The sample was not 
produced as a warranty that the bulk Corresponded with it, but 
to enable the purchaser to form a rea.sonal>le judgment of the 
commodity. I am of opinion, however, that under such 
circumstances, the purchaser lias a right to expect a saleable 
article answering the description in the contract. \Vil])out 
any particular warranty, this is an implied term in every such 
contract Where there in no opportunity to inspect the com¬ 
modity, the maxim e/nptor does not apply. He can¬ 

not without a warranty insist that it shall he of any particu¬ 
lar quality or tiiicnes.s, hut the intention of both parties must 
be taken to be, that it shall be saleable in the market under 
the denomination mentioned in the contract between them. 
The purchaser cannot be supposed to buy goods to lay them 
on a dunghill. The question then is, whether the commo¬ 
dity purcha.sed by the plaintiff be orsuch a qulility as can be 
reasonably brought into the market to be .sold aspcasfe silk 
I'he witnesses descrihe it as unfit for the purposes of waste 
silk, and of such a quality that it cannot be sold under that 
denomination. 

VenlictTbr the plaintiff. 

(Inrrow A. (5., Park, and Puller, for the plaintiff. 

Scarlett and Taddij for the defendant. 


Vide Meyer v. Everth, ante, 22. Parkinson v. Lee, 2 I'asl, ;3J4. 
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XIaixt ,v. Mitch£ji.l and Another, 


Tu«tda», 

March!. 


c 


ASE. The declaration contained several special counts a ship- 

* wngUt in 


for wrongfully detaining the plaintiff’s ship, which had the river 
been delivered to the defendant to be repaired,—with a count ^ii“non*a 
in trover. 


ship token 
into his 
dock to be 

The defendants are shipwrights, and have a dock in the wrthout on 
river Thunm. In Ovlober last, the plaintiflT having purchased ^m-ment 
an Eaat Indiaman called the Ocean, delivered her to the de- *^*“**' 

pnriJtise,— 

fendants to be repaired, and she was placed in their dock for credit iwinB 
that purpose. Nothing whatever passed between the parties usaKc*<f/*'*^ 
with respect to the time or manner in which the repairs were o^nc^f**** 
to be paid for, until the end of J.)ecember, when they were 
completed. The plaintiff having then racjnJrod that the ship .ifittr, 
should be delivered buck that she might proceed oa her slJpnTight 
voyage to the .Ea.it fm/fes, the defendants said she should not 
leave their dock till security was given for the repairs, which nioncy. 
amounted to above 2000/., and con-siderably exceeded what they 
supposed would have been necessary. ’The jJaiiitiff, protest¬ 
ing against the defendants* right to detain the .ship,—from his 
anxiety to get pos.se.ssion of her, was willing to give them se¬ 
curity for the fair amount of their bill ; and to ascertain tlii.s, 
several meetings took jdace between the parties, and arbitra¬ 
tors were appointt;d. Howe-ver, they could arrive at no con¬ 
clusion upon the^ubject, and the defendants peremptorily re¬ 
fused to allow tn» ship to be jindocked till the whole of their 
demand was paid, or security given for it. 


[147] 


On the part of the plaintiff', it ^vas now proved, that l)y the 
usage of trade in the river Thames, where there is no exjuess 
agreement as to the time of payment, the shipwTight invariably* 
gives credit for repairs to the owner ol’ the ship repaired. The 
credit varies in different trades. It is generally fifteen 
months ; with respect to East India ship.s, it is eighteen 
months; but witliout a j)ievious slipulation for that purpose, 
neither a ready money payment, uoi' security is ever Tcquired. 
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Park for tlie plaintifi' contended, that under no circum¬ 
stances is there a lien for the repairs of a ship, even -where there 
is to be a payment in ready money. Theie is no case in which 
it has ever been decided that such a lien exists, and the dicta 
upon the subject are loose and inconsistent. There may be a 
difference between workmanship bestowed on ships and other 
chattels, on which it has been determined that the workman 
has a lien. With regard to ships, the workmanship generally 
bears a very small proportion to the value of the subject on 
which it is bestowed ; and it is considered a matter of public 
policy that ships should be employed, which are built to 
“ plough the seas, not to rot by the walls,” At any rate, 
tiiere can be no pretence I'ur saying that a lien exists in this 
instance, where the defendants had no right to demand pay¬ 
ment till the expiration of 18 months. 

Garrow A. G., contra. It is an established principle that 
an artizan has a lien on any chattel on which he has bestowed 
his labour in the course of his trade. There is no reason why 
this should not extend to a ship in the dock of a shipwright. 
If he does any little job to her while she is lying in the open 
river, he cannot be considered as halving her in his possession, 
and without the physical power of detention, a lien cannot 
exist. But there apjiears to be no real difference between a 
ship in the dock of a ship carpenter and a coat in tlie workshop 
of a tailor. 1’be repairs may bear quite as large a proportion 
to the value of the subject repaired ; they are equally in the 
custody of the repairer; and the one has as good a right as 
the other to have his debt secured. Where is an express 
.stipulation for a definite credit, it may be aainitted that the 
lien is gone. But here then; was no agiecmeut upon the 
subject; and all tlie authorities concur that it is in the absence 
of a special agreement between the parties that the lien 
attaches. It is impossible for the plaintiff to rely upon any 
usage of trade, for usage must be uniform ; and according to 
the evidence, the credit given by shipwrights constantly 
varies. The credit they give, therefore, is oidy a voluntary 
courtesy, and imposes no legal obligation to abstain from en¬ 
forcing payment of their debts. 
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Lord EhLENnonovGH.—T am of opinion that in this case 
the defendants had no right to detain the plaintifFs ship. It 
is distinctly proved that where there is no express stipulation 
for a ready money payment, credit is invariably given by 
shipwrights in the river Thames. Tlie period of credit varies 
in the different trades in which ships are employed ; but in 
each trade it appears to be uniform, and for the repairs of 
Indiamen we are told it is 18 months:—at the expiration of 
which it is expected they shall have returned from their 
voyages, and put funds into the hands of their owners by the 
freight they have earned; This being the invariable usage, 
I must consider it as the basis of the contract between these 
parties; and their respective fights and liabilities are pre* 
cisely the same as if, without any usage, they had entered 
into a special agreement to the like effect. In that case, it 
seems to be admitted that no lien could be claimed. To be 
sure, a lien is wholly inconsistent with a dealing on credit, 
and can only subsist where payment is to be made in ready 
money, or there is a bargain that security shall be given the 
moment the work is completed. I do not say that a ship¬ 
wright has not a lien on a ship in his dock, where he is to be 
paid in residy money as sooi^ as the repairs are finished ; on 
the contrary, 1 am inclined to think that he has a lien like 
other artificers. But there can be no lien without an imme¬ 
diate right of action for the debt, and that does not accrue 
till the period of credit has expired. 


Verdict for the plaintiff. 
Park, Scar/etiTaod CampMl, for the plaintiff. 

Garrow A. O. and Harrow for the defendants. 


[Attomies, Kearsry and Knight.1 


See all the atithorities on this stibject collected, Abb. Shipp. 
Part II. c.iii. 9—14. b. 


1815. 

Raitt 

V. 
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March 7. 


Insurance 
brokers 
were ordcr- 
ed to elfect 
a policy 
“ at and 
from Tette- 


rijfe to Lon- 
doH Held 
that tbey 
were liable 
for not in¬ 
serting in it 
a liberty 
“ to touch 
and stay at 
all or any of 
the Canary 
islands,” 


[ 1^1 J 

that iSing 
usually in¬ 
serted in 

J tolicie.s 
rom Teae - 


Tiffc. 


T his was an action against the defendants for negligence 
in effecting a policy of insurance for the plaintiff’. 
Being insurance brokers in London, they were ordered by the 
plaintiff to eft'ect ‘‘ a policy for 560/. on the ship Expedition 
“ and her freight, at and from Teneri(/e to London, at 10 
“ guineas per cent.” 

They effected the policy in the words of the order coimnuni- 
cated to them, without inserting a liberty “ to touch and stay 
“ at all or any of the Canary islands.” 

The Expedition liaving taken in some goods at Tmeriff'e, 
proceeded to Lanzerotte to complete her cargo, and was after¬ 
wards captured. The undenvriters refused to pay, on the 
ground of deviation. 


A great number of insurance brokers now swore, that where 
an order is given to effect insurance “ at and from TemTiffv," 
it is the invariable practice, without any particular instruc¬ 
tions for that purpose, to insert in the policy “ a liberty to 
touch lind stay at all or any of the (V/nflr//islands,” as ships 
seldom take in the whole of their cargoes at Tencriffe, but 
generally go to some of the other islands to complete their 
loading. 


Lord Eleknuoroiicii held that, under these circum¬ 
stances, the defendants were liable for not having inserted the 
clause in the policy in (pu'stion— and the plaintiff recovered 
a verdict for the sum directed to be insured, deducting the 
premiums. 

Park, Topping, and Jones, for the plaintiff. 

Garrow A.G., Park, and Abbott, for the defendants. . 
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COURT OF COMMON PLEAS. 


SHTINGS AFTER TERM AT WESTMINSTER. 


DjTCIIIH 1!N V. Gol.llS.-Mri’II. 

was all action on a wager laid the 5th of Septenifnir 
* 1H14, vvlierebv the defendant betted the plaintiff 200/. to 

100/, that .lotiiiiifi Suut/irnt would be delivered of a male child 
b«.‘fore ihe 1st day ol' Noremln'r then next ensuing. 

The declarati':>n being opened,— 

'fhe def'eiKlant’s counsel objected that this was not a fit 
cause to be Irii^d in a court of justice, and suggested the pro- 
juiety ofstopjiing the trial. 

Giiius C..1, refused to do so in the first instance,,as it did 
not appear who Joaiiiui was, or how the parties W'cre 

connected \ii*i< Ji the subjeert of the wager. 

'Witnesses were accordingly called, who proved that the 
wa«gcr was laid by the parties without either of them having 
any pecuniary interesl in the question,—and from who.se 
cro.ss-(;.\ainination it apjioared that Jtutnmi Soulhcot was at 
lhat time and continuetl till her death, an unmarried woman, 
—As soon as this fact was established, 

Ginns C. J. said, I am now ftdly warranted in stojiping 
the trial. Can it be endured that upon an idle wager between 
jiersons who have no interest in the question, a court of jus¬ 
tice shall be occupied in investigating whether au unmarried 
woman has liad a bastard I 


1815. 


Thursday, 
Feb. 16. 

An action 
cannot be 
maintained 
upon a 
wager, 
whether an 
n^In^|ried 
woman baa 
had a child. 


[153j 
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[164] 


The plaintiff’s counsel admitted, that in general no action 
- could be supported on such a wager; but undertook to shew, 
that in this case there could be no injury done to the feelings, or 
the reputation of the individual named, as Joarma Southcot 
was a pretended prophetess, who before the wager was laid, 
had publicly announced that she was pregnant of a male 
child, although she pretended to be still a virgin ; who often 
challenged inquiiy upon the subject; and who was since re¬ 
moved by death from the shame which a detection of hec’im- 
posture might ^otherwise have occasioned to her. But 

Gibbs C. J. said, that whether he was to try the cause or 
not, could not depend upon the notions of chastity or morality 
of the female who was the subject of the wager, and that as 
soon as it appeared that she was unmarried, he resolved he 
would not try the cause—following the example of Lord 
JMughborough (a), and Lord lUlenborovgh (6) upon two similar 
occasions. 

Trial stopped. 

Idest Serjt. and Campbell for the plaintiff. 

Onslow Serjt. an4for the defendant. 

[Attornie.s, lichartf and Pearson,'^ 


(a) Lord Loughborough refused to try an action on a wager, 
“ whether there are njore ways than six of nicking seven on the dice, 
“ allowing seven to be the main, and eleven' a nick to seven.” 
Brown v. Lecson, 2 II. Bl. 43. 

(b) And Ix)rd Ellenborough acted in the same manner with re¬ 
gard to an action on .a wager whether a person may be lawfully 
“ held to bail on a special original for a debt under 40f.” Ilenkm 
v. Gerss, 2 Campb. 408.—It was held, however, by the Court of 
C. P, that an action may be maintained on a wager of a rump and 
dozen, whether the defendant be older than the plantiff, Hussey v. 
Crickett, 3 Campb. 168. 
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ADJOURNED SITFINGS AT GUTLDHALL. 


Mh-LAR V. HlilXBlCK, 

A CTION for seamen’s wages earned on Iward a llussian 
ship, in a voyage from (.'ronstaiJt to Jjondon,, 

The plaintiff had signed articles at Cnvisladt, which stated 
that he was to have montldy wages, subject to the deduc¬ 
tions provided for by tlio regulations of the Russian marine. 

The defence set up was, that by these regulations, when a 
ship is in port, the seamen are only entitled to half wages, 
and that the sliip in question during this voyage was in port 
so long as to reduce the ])Iaiuti/f’s wages below the sum ac¬ 
tually paid (o him. 

Cop/ey Serjt. for the defendant, allowed that these regula¬ 
tions were in writing, and that he could produce no copy of 
them, but imdeitook to prove their contents by the parol 
examination of witnesses. 

Gibbs *C. J. That will not do. Foreign laws not written, 
are to be proved by the jiarol cxauiiination of witnesses of 
competent skilh But where they are in writing, a copy pro¬ 
perly authenticated must be produced. 

The plaintiff had a verdict. 

Shepherd S. G. and Brougham for the plaintiff. 

Copley Serjt. for the defendant. 

* 

[Attorniei, Mitchell and Bennett.'} 


\S\5. 



The written 
laws of a 
forciffn 
»tnte, can 
only be 
liroved by 
cojiics pro¬ 
perly an- 
thcniicated. 


[156] 


See authorities referred to, 1 Campb. 65. n. 

Von. IV. I 
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T^tesdny, 
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An offer to 
pay a siiiii 
of money to 
be necented 
as the wiiole 
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a larger 
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amount to a 
legfal ten¬ 
der. 
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Evans v. Juokins. 

I N lliis case, issue was joined upon a tender of the sum 
of 17/. 

It appeared from tlio evidence, that the parties having met, 
the plaintitF claimed a balance of 20/.; the def<?ndant in¬ 
sisted there was only 17/.'due; this sum. he had in liis 
])Ocket, and oflered to produce and pay to the plaintiff, if the 
latter would accept it as the whole balance really due; the 
defendant said, there was iio tise in producing it, as he would 
take nothing less than the 20/. 

Gibus C. .1. I am of oiiinion tliis was not a legal tender, 
us it was not unqualified. Had the defendant offered to pay 
the 17/. leaving oi)en the plaintill'’s right to an ullerior de¬ 
mand, that w'ould have been sufficient; but an ofier of pay¬ 
ment clogged with a condition that it should be accepted as 
the balance due does not amount to a legal tender. 

The plaintiff had a verdict. 


Vauglutn Serjt. and Espiiuisse for tlie plaintiff. 
licst Serjt. and IFci/ for the defendant. 

[AtlornicB, Ihtghca and Clarke.} 


The same point was decidiid by the court of K. B. in Free v. 
Kingston, T. T. 1815. That case had been referred to a gentleman 
at the bar, who upon similar evidence held the tender to be insuf¬ 
ficient ; and upon an application to set aside his award, tlie court 
approved of what he had done. 
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Blano V. Cor.r.nTT. 

A ction tor money had and received, to recover the sum 
of 80 guineas. 

The plaintiff, the defendant, and a person of the name of 
Portej'f having been at tJio 'Senumrket races in October last', 
the plaintiff one evening boasted of being acquainted with 
Lord AVw.s'h/gto//, and having converseti with him on tlie turf, 
at a former Newmarket meeting. Porter asserted that the 
plaintiff had never spoken to LoM A'c/#.s7;/g/e« in his life. A 
bet wa.s talked of upon tlie subject; but none Avas then laid. 
Next morning the parties again met, when Porter asked 
“ What will you now lay that you conversed with Lord Ken- 
“singtour' 'file plaintiff answered, “80 guineas to 10.” 
The money was accordingly deposited in tl>c hands of the de¬ 
fendant, as a stakeholder. Upon whitdi Porter exclaimed, 
“ Now 1 have you ; I have made inquiries, and the ]>erson 
“ you C(aiv<*vsetl with was Imrd Kiogston; not Lord koi- 
ahiglonP 'fhe plaint iff owned his mistake; but saiil he had 
been imposerl upon, and gave not ice to the defendant not to 
j)ay over tl>|; money. 

Vaughan Serjt. for the plaintiff cotitemh'd, that he had a 
right to recover back the 80 guineas, as this was a bubble bet. 

Ginns C.J.— I think the action cannot, be nvaiutaimul. 
There is nothing illegal in the wager. Nor can it be saiil 
that the point was certain as to one party, and contingent as 
to the other. The plaintiff relied upon his own obsenaation. 
Porter upon the information he had received, d’ho former 
was the more confident of the two ; ami either might have 
turned out to have been mistaken. 


t'riilat/, 
Feh. ‘> 1 . 


TIic nurty 
wlio lays a 
wager on 
the klenti|y 
of a person' 
with whom 
he has con¬ 
versed, 
cannot set 
it aside on 
tlie groiiiul 
that at the 

[1.581 

time wlien 
it was laid 
the opposite 
jinrty had 
rceeived 
certain in - 
formation 
that he was 
mistaken, 
and if is too 
late for 
hiin,<>ndis- 
<‘overiiiii; 
his mis¬ 
take, to 
eoimler- 
iiiand the 
autliority of 
the stake¬ 
holder (o 
pay over 
tlie 1110(1. "> 
he! led. 


4 


Verdict for the dcfendanl. 
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Vaughan Serjt. and Marrt/at for the plaintiff. 
X,f«#Seijt. for the defendant. 

[Attornies, Bower Mid iVeioc/wiift.l 


Vide Lord March v. Ptgott, 5 Burt. 2802. $randon v. ffebert, 
ante, 37. 


Friday, IIahman V, Ci.AiiKE and Others. 

Fc6. 24. 


Where n 
hill of lad¬ 
ing of goods 
I>y a general 
sfiip deli¬ 
verable to 
order, con¬ 
tains a sti¬ 
pulation 
that all the 
go<Mls are 
to lie taken 
out in a cer¬ 
tain niim- 


T HIS was an action for deiniiiTago, 

The plaintiff was master of a ship called Die Trene, which 
in October last made a voyage as a general ship from llotter- 
(him to Jjondofi. 

Amongst other goods she carried a number of casks of ge¬ 
neva, shipped by a house at lioltcrdatu, for which the plaintiff 


her Of days 
after arri- 
vitl, or to 
pay demur- 
rage, Che 
itidorsce of 
the bill of 
lading who 
takes out 


signed a bill of lading, making them deliverable to the order of 
the .s/i/jjper.s'on payment of thdgbt. Ju the margiiVof the hill 
ofhrdiag Here the words—to ho taken out in fourteen days 
“ after arrival, or to pay eighty shillings a day demurrage.’' 


[ 160 ] The plaintiff proved that the ship was reported and ready 
Uab^for “ deliver her cargo on the 3d of October, and that the goods in 
from“th!?®' landed by the^defendants under the bill of lad- 

expiration ing on the 29th of the same month. 

of the lay 
days calcu- 

^®arrival defence set up was, that no notice of the ship’s ar- 

ship, rival had been given to the defendants. But 


cetving any 

notice of that event. Where there is such a bill of lading, if there be any intfccurary in tlie 
entry of the ship s name irt the custom-house, whereby the owner of the goods, notwithstand- 
ing proper inqumcs for that purpose, was deprived of the usual means of being: informed of 
the ship 8 amval> demurrage c^annot be recovered. 
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Gibus C. Jf.expresse(i Jiin^self clearly of opinion that no no¬ 
tice w;»s necessary, and that it was the duty of the defendants, 
as indorsees of the bill of lading-, to watch the ship’s arrival. 

Witnesses were then called to shew that the ship had been 
improperly entered upon her arrival at the custom house, as 
she was there called Die Treue, whereas in the bill of lading 
she was denominated The Treue ;—so that the defendants had 
been misled in their searches respecting her. 

The diflFerence between the ship’s name in the entry and in 
the bill of lading was established. But it did not appear Biat 
the defendants had made the proper searches at the custom¬ 
house. 

Gibbs C. J. said, that if the defendants, after using reason¬ 
able diligence, had been deceived as to the time of the ship’s 
arrival, from her being entered by a different name from ^at 
given to her in the bill of lading, he should have thought the 
plaintiff’ had lost his right to demurrage ; but tliat the facts 
were not proved on which that defence rested. 

The plaintiff had a verdict for 48/. 

licst, Serjt. and Campbell for the plaintiff. 

Vaughan, Serjt. and Tindal for the defeniiaul. 


f Attoniics, /yau /<■«.> and 7 'om/ituam.] 


1815. 

Harman 

t>. 

‘Clarks. 


[16IJ 


Vide Leer v. Yates, 3 Taunt. 387. Jesson v. Sully, 4 Taunt. 5'2. 
Bessey v. Evans, ante, 131. Harman v. Mant, the next case. 
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f tbouffh 
tb« biU 
ladincr 
the (roods 
are deliver¬ 
able toiner- 
ebaijta in 
ImmIoh, 
-H’hflic re¬ 


sidence 
is wcfH 
known, no 
notice! to 
them of the 
sbijds arri¬ 
val is ne¬ 
cessary to 
[ 162 ] 
remler 
tlieiii liable 
for demur¬ 


rage. 


Harm AN v. Mant and Others. 

T his was an action for demurrage, brought by the same 
plaintift as iii the last cause. 

The only diHi rence here was, that by the bill of lading the 
goods were consigned to Messrs. Afant and Co., (the defen¬ 
dants) or their assigns. 

It was proved on behalf of the defendants, that they arc 
well known merchants, carrying on business on Tower Hill, 
and that it is usual in tin; cotitincutal trade, when a genenil 
ship arrives in the port of Lomloii, for the ship-broker to seiul 
notice of tliis to all the consignees named in the bills of lading ; 
but the witness stated, that they considia-ed this merely a 
courtesy, and tlr.it a sim 'dnr notice is mnit when the demurrage 
days hegin. 


Lens, Serjt. for the defendants insisted, that as they were 
named in the bill of lading, they were entitled to notice of the 
ship’s arrival, and that till they liad notice, the lay days as 
to them coidd not be considered as commencing. 


CiUBS, C. .1. It may be a very convenient practice to give 
notice to all the consigiues of the ship's arrival ; but I do not 
think that this is binding on the ship-master. I'he consignees 
are bound in point of law themselves to take notice when the 
ship arrives ; and if tliey accept the goods under such a bill 
of lading as this’, they make themselves liable for demurrage 
from the expiration of tlu; lay days, calculated from the time 
of the shijj’s being ready to discharge her cargo. 

Verdict accordingly. 

f!est, Serjt. ’ami Cainpltell for the plaintiff. 
l.cm, Serjt. for the defendant. 

[Attornics, Lawless and />nicc.] 

Vh’dc iJnrmnn v. ClorJic, the precwliuc, case. 
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Buxton v. Lawton. 


MMEST, Serjeant, moved on behalf of the defendant* to put 
off the trial of this cause, which was an issue directed by 
the Lord Chancellor. 


S/iepherd S. G. contra, insisted that the application to put 
off the trial could only be made to the Lord Chancellor, who 
had directed the issue, and spccilied in his order when it 
should be tried. 


An applica¬ 
tion may be 
made to a 



to put off 
the trial of 
an isstalH 
directea by 
the T.«rd 
Chance^hr. 


Ginns, C. J.—The cause bcnirj entered, and the record 
coming down to Nisi Prius, i am in possession of it, as of any 
other cause, and T cannot refuse to listen to an application by 
the defendant to put off the trial. 


■ GoonsoN and Another u. Brook e. 


Wednesday^ 
March 1’. 


CTION on a policy of insurance, and on an award. 

The policy was subscribed for the defendant by one Itm/ies 
as his agent. A loss having happened, Baines on behalf of 
the defendant agreed to reft'r the matter to arbritrators ; who 
afterwartis awarded, that the uiulerwriters should pay IM 
14.V. 4(1. per cent., the amount now claimed. I’here was no 
direct proof of Baines's authority to agree to the reference; but 
it appeanid that he was in the habit of settling losses for the 
defendant, which the latter afterw'ards paid. 


An ag-ciit 
wlu) iimler- 
wrik-s iitid 

[164] 

si'ttles 
losses for 
.'iiiolher, 
lots iiu im¬ 
plied Hutho- 
riW from 
liim k) re¬ 
fer a dispute 
about a loss 
to arbitra¬ 
tion. 


G iBUS, C. J. held that this was sufficient evidence of agency 
to render the award binding on the defendant; and the plain¬ 
tiff had a verdict. 


* I was not myself present at the trial of this or the next cause. 
The. notes were furnished tome by a friend at the. l>:u. 
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Stevkns V. Jackson and Another. 

Mar oh T, 


A person is 
liiime as ac¬ 
ceptor of 11 
bill of cx- 

cbuniTR, 

ivhicli was 
drwn 
wime he 
was an in¬ 
fant, but 
waamrcept- 
ed by him 
[106] 
after he 
came of 


T 


HIS was an action by a bankrupt against his assignees to 
try the validity of" his coinuiission, which he sought ]tc^ 
set aside, 1st, on the ground that lliere was no good petition'^; 
ing creditor’s debt; and ‘Jdly, that ho had not committed any 
act of bankruptcy. 

1. It was proved that tlic jilaintitr had accepted a bill of 
exchange for 1.50/. payable to the jn-titioning ci'editor.s. He 
was an infant when the bill was drawn, but he had attained 


age. 

A trader 
on being 
arrcBted for 
debt is sick 
in bed, and 
so ill that 
he cannot 
be removed 
to gaol 
without en¬ 
dangering 
his life: He 
is therefore 
allowed to 
remain 
some time 
in his own 
house, and 
then carried 
to ga»)l, 
where he 
remains till 
the expira¬ 
tion of two 
mouths 
from the 
date of his 
first arrest. 
Held that 
this was a 
sufficient 
lying in 

S rtson un- 
cr21<lac.l. 
C. 19.8.2. to 
constitute 
an act of 
bankrupt¬ 
cy. 


his full age before ho ac.cc|)tod it. 

Gibbs, C. J. held, that tiio acceptiincc was binding upon 
him, and constituted a good petitioning creditor’s didit. 

2, On the 27th An^u&t 1814, u sheriff’s officer, to whom a 
warrant was directed under a writ, against the plaiutifl^ went 
to his house to arrest him. lie wa.s then lying sick in bed, and 
could not be removed without (uidangeriug his life. The 
officer made the caption' immediately, hut allowed him to 
remain in his own house till he was sufficiently recovered to 
be carried to prison. He was then reiurwed to prison accord¬ 
ingly, and reuiaiued tlu're till tin; 28th of (.h toltcr. 

Gibbs, C. J. held, that this was a sufficient lying in prison 
two months after the arrest to constitute an act of bankruptcy 
within 21 Jac. 1. r. ID. s. 2. 


Verdict for the defendants. («) 


* See note to last case. 

(n) But if a trader on being arrested, is allowed to go at large, 
and then returns into custody, the act of bankruptcy has reference 
only to the. latter event. Jiarnard v. Palmer^ 1 Campb.^SOQ.'' Vide 
Ross V. Oreen, 1 Burr. 4.37. Came v. Colemdn, '! Salk‘. lb9!*' TVt^e 
V. Webber, Bull. N. P. 38. 
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181S. 


Dower. L v. Moon. 

T his was an action on a policy of insurance on the ship 

Marian, “ at and from any port or ports, place or places mon form 
not excepted in this policy or the rules of the British Assod- g^rnnc”' 

" at ion ;—beginning the adventure upon the said ship at 
" 12 o’ clock at noon of tlie 1 6th J ehrnan/ 1813, until 12 o’ clock Hre.not 

“ at noon of the 15thday ofi’!:7.»rM«ry 1814.” The ship was valued 
at3200/. The policy contained the usualliberty to sue, labour, and eadi other 
travel,—concluding with the words, “ to the charges whereof we “ valid, 

“ the assurers will contribute each one according to the rate and the sums 
“ quantity of his sum herein assured.” There was a receipt for respcctivSy 
the premium in the common form, at and after the rate of 18 gui- 
neas per cetU.per annum. At the bottom there was a warranty o" 
against averages underparticular circumstances, and againstthe policy, 
ship’s trading to or from certain enumerated places, together 
with a memorandum stating, that, in case the ship should be 
lost or sold, the assured was to contribute and pay his propor¬ 
tional share of such losses, averages, &.C., as should ha[»pen 
to the ships underwritten by the secretary for his account 
three days after the day on which the said ship might be lost 
or sold, and no longer. 

On the other side of the policy, were a number of printed [ 167] 
regulations, with the following title : 


“ British Association: 

“ The several shiji-owners hereunder written do severally 
and respectively, but not jointly or in partnership, nor the ^ 
“ one for the other of them, but each of them, only in his own 
** name, hereby mutually agree with each other, to insure their 
“ respective ships ; to commence on the day of at 

“ i^oon, and to end on the 16th day of Fehrnari/ 1814 at noon •, 
“ ^d do declare that the following rules and regulations 
“ govern them.” 



^ CAsm NISI. wtus, 

®lbi«re handwriting of the Secretary -<* 3000/. 

’—»>■' ■»"* **.per Thomas Knaggs, attorney. Three thousand pounds pm. 

« B4. 19th February 1813.” On the third page of the policy 
names of the members to the number of 72 were sub¬ 
scribed by Knaggs, under a power of attorney from each of 
them; but no sums were written opposite to any of the 
names. 

The defence in this case was rested on the invalidity of 
the policy. « 

Shepherd S. G. and Holroyd for the defendant contended, 
that the insurance was contrary to 6 Geo. 1. c. 18. Tli(.‘y 
particularly urged the omission on the policy of the sums for 
which the tlefendant and the other inend)ers were liable. The 
[108] body of the policy mentioned, “ that the aanurcra would con- 
tribute each one according to the rate and quantity of bis 
sum therein assured,” and that sum whs no where specified. 

Gibbs C. J. I shall hold this policy to be valid. The 
members of the association cautiously guard .against any 
joint liability. According to the terms of their agreement, if 
when a loss happens any of the members are insolvent, the 
owner of the ship which is lost has no claim for their share of 
the contribution upon the other parties to the policy. Thus, 
for each portion of the sum insured, there is only the sepa¬ 
rate responsibility of a single underwriter, in the same manner 
as if the policy were subsciibed at IJoyd's coffee-house, by a 
number of unconnected individuals. The meaning in this 
policy of the words, “ according to the rate and quantity of 
his sum herein assured,” I think is—according to the sum 
for which the members are themselves assured for that fixes 
the proportion in which they contribute to any loss. As tlie 
aggregate of all the sums insured by the association, is to the 
supci for which each member is insured ; so shall the amount 
of the loss be, to his contribution. The result certainly is 
triMnown till the loss actually happens, and the sum which 
each member insures upon each ship, neither is riot can fee 
specified in the policy. But the whole sum insured upon' the 
ship is fixed when the policy is effected; the names of the 
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as(<urers are 'asiRoentieki, imd t?h«9i a ksie lecmito, {m^6|>ot> 
tions in ivhich they are to contribute can be exacriy ascertain* 
cd.*^ 1 think this is the same as if the sums were originally 
affixed to the names upon the policy. Ctrtum est quod cerium 
reddi potest. 

The plaintiff had a terdict. 
Best) Serjt. and Abbott for t!ic plaintiff. 

Shepherd S. G. and Holroyd for the defendant. 


1815. 

Dowkli, 


Vide Harrison v. Miller, 7 T. R. 340. n. Lees v. Smith, 7 T. R. 
338. 


Laino and Another v. Fiugkon and Another. 


A 


SSUMPSIT. 


The doclararion stated, that in consideration tliat the plain¬ 
tiffs would, purchase from tin; defendants a quantity of 
saddles, the defendants undertook they shmiid be of a iner- 
ch.mtablc quality. 

The plaintiffs transmitted to the defendants, saddle manu¬ 
facturers at Uirminghani, an oriler for 50 saddles, to be charged 
about 2H.S-. each, and to be delivered at a wharf in London, 


Where 
fifooils arc 
ordered of 
H niaiiiifac- 
tiircr in 
Kn^lnnd to 
be exported 
to li f5>rcign 
country, 
and the 
purchaser 
has no op¬ 
portunity of 
seeing them 
before they 
arc shipped, 
there is an 


for the purpose of being shipped to Prince Edward's Island. [170] 
The defendants sent, to the plaintiffs two saddles by way of 
[lattern, and delivered the rest at the wharf, charging for them 
26®. a piece. They were shipped without the plaintiffs hav- nufacuircr 
ing an opportunity of seeing them. Upon their arrival at ghaii^be of 
Prince Edward’s Island, they wore found to be much inferior 
to the pattern saddles, and quite unsaleable without being re¬ 


stuffed and relincd. 




m CASES at nisi ipEKJS, 

1816. . Vaughm, Serjt. for the defendants nontpnded, that howeyer 

— .. . might be chargeable as for a fraud, there was here no 

evi^nce to support an action of assumpsit on the supposed 
FidWon. promise that the goods should be of a merchantable quality. 
But 

Gibbs C. J. held that the option well lay;—and tlic plaintiff 
had a verdict. 

Shepherd S. G. and CumpheU for t^e plaintiffs. 

Vaughan, Seijt. and Reader for the defendants. 

[Attoruies, Jat/uu7i and Swan und Cu.J 


Vide Gardiner v. Gray, ante, 144, 


[ 171 ] Wilkinson, Assignee of Gwynnk, a Bankrupt, v. Cla V 

and Others. 


Insurance ^ | MIIS was an action for money had and received, 
brokers § 

holding a """ 

i^i'SiXss 1809, the defendants, with a person of the 

^ned***” ol” Dimsdak, since deceased, were insurance brokt'rs 

come to a under the firm of Dimsdak and Clay, and they effected a po- 
tieme^t^f* Hcy for Gwynne, on the ship Harriet, which was subscribed by 
TOunt^ith underwriter of the name of Aguilar, for 500/. A total loss 
one of the happened after Dhnsdtde liad retired from the business. On 
^8,inc]ud- the 14th of June 1810, Aguilar adjusted the loss, and on the 
^.ripUonto 14th oiJuly following the defendants settled the generalun- 
derwriting account between him and Dimsdak and Ctay, in 
balance which they took credit for his subscription of 500/. upon the 

found due, , ■ * .if . • ' 

which was rather less than that amount, take a bill of exchange from him at three montlis, 
but without erasing his name from the policy : This bill thev retain in {their owii'pdSM^bn, 
and on the underwriter's becoming bankrupt, prove it upon hia estate as a debt due to them¬ 
selves : —Held that under these circumstaiicts, they were liable to the assured for the amount 
of the subscription. . , ti '-i ,i'l. 
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HarHei.' Thkrc apipeated a balance in their favour of 494/, 181& 

For this Aguilar accepted a bill of exchange at three months'- 

which they drew upon him, payable to THmsdale and Clay. 

After lyimsdale retired, they continued the business under the clay.’ 
firm of Sanderson and Clay, and at the time of this settlement, 

Aguilar’s account with the new firm,was good for 3 or 400/. 

Aguilar soon after became bankrupt, and by subsequent losses 
the defendants were his creditors to a similar amount. They 
never handed over the bill of exchange to Gtvynne, nor did it [ 172|| 
appear that they gave Min any notice they had taken it; but 
it was shewn, that after Aguilar’s bankruptcy, Gwynne, with re¬ 
ference to his subscription on the Harriet, frequently inquired 
what dividend his estate would pay. Mr. Sanderson, one of 
the defendants, proved the balance due to them under Agui¬ 
lar’s commission, swearing that they had no security for the 
same, save the above bill of exchange for 494/. They paid to 
Gwynne the difference between the amount of the bill of ex¬ 
change and the 500/., together with his proportion of the di¬ 
vidend they had received, leaving a deficiency of 290/. At 
the time of the settlement, when the bill was given, Aguilar’s 
initials to the adjustment were struck through ; but his name 
was allowed to remain on the policy, although the subscrip¬ 
tions of the other underwriters who had actually paid the loss, 
w(!re cancelled. 

Jiest, Se^jt. insisted, that the last circumstance completely 
distinguished this case from Andrew v. Robinson, 3 Campb. 

199., and that the inquiries made by Guynne respecting Agui- 
lar’s dividend, shewed that he elected to consider him as his 
debtor,—after which, he could not resort to the insurance 
brokers. Ovington v. Bell, Campb. 237. 

Gibbs, C. J. held, that the defendants were clearly liable, 
having taken a^bill of exchange at three months for the gene¬ 
ral balance of their account; having kept that bill in their [ 173 ] 
own hands; and having afterwards proved a debt under Agui¬ 
lar’s commission as due to themselves, which included the 
sum now sought to be recovered. 

0 

The jury inquired whether the defendants could be suppos¬ 
ed to have taken the debt upon themselves, when they had al- 
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WiaM|^- 

vT 

Clay. 


lowed AgmUtr^B name to r«anain on the policy, so as to leave 
tJie assuued a remedy against him. But 

His Lordsliip said, the defendants could not be discharged 
from their liability under such circumstances, by omitting to 
erase the underwntei’s name fiom the policy, while it was in 
tlicir hands. 

The plaintiff had a verdict lor 290/. 


Shepherd •S’. G. and Campbell for the plamtitF 


Best and Vaughan, Scrjts. for the defendants 


[Attomies, Su avi and (o. and Jtlmil and JHou man J 


[174] 


CiiiPPi M)Ai I V. Masson and Otheis. 


Wliprp ge- 
Yeral d< - 
fendantg 
appear by 
«cp iraU. at 
torniPh and 
hiivp sepa¬ 
rate (oiin- 
scl, if tlity 
arc in the 
game in- 
tcribt, only 
one counsel 
can he 
heard to 
HtldresR the 
jury, and 
the wit- 
ncaies arc 
to lx cx- 
amintd by 
one counsel 
on the part 
of all the 


T his was .m action to leoovei the value of ceitam storts, 
supplied to tlu \i»(/iiimbeiland LmsI fndtaman 

Masson pleaded his baukiui)tc>, wluch was admitted 

The two other defeuddut&, who pleaded the geneial issue, 
appeared by separate at tonnes and had sepai ate counsel, hut 
they lehed U)>ou the tlu same giound ol deltuite, viz. that the 
plaintiffs had taken a lull ot exthaiige loi the amount liom 
ilf«6Sfw,the slop’s husband, and had given him credit indivi¬ 
dually after the bill was due, so as to disch.uge the othei 
owners of the ship. 

The point aiisiiigwhethci the counsel for the difTercnt de- 


dcfendvnts fendants had severally a light to ciosfa-e\.amine the witnesses, 
in the same j n ' 

manner ag and to address the jury, 
ifihede- •’ 

fence were 
joint. 


Gibbs, C. J. said, the interest of the defendants being the 
same, 1 can only hcai one counsel. This is the rule I received 



AFTER HIIARY TERMi 68 GEORGE III. 


m 


from a jud^ of whom no one can speak without respect^«nd 1815. 
almost reverence; I mean my very learned and excellent pre^ ——— 
decessor. Chief Justice Mansfield. By this rule I will abide. 

It cannot be left in the power of a number of defendants, ,, 
whose interests are precisely the same, by separating in their [ 176 ] 
defences to make 20 causes out of one. I consider-it a re¬ 
mote possibility that such an attempt should be made; but 
rules of practice must be framed with a view to enforce the re¬ 
gular and decorous conduct of judicial business. I therefore 
consider it as established, that where several defendants in 
the same interest defend se]»arately, the counsel who happens 
to be senior, and he alone, can address the jury. The witnessses 
are to be examined by the counsel successively, in tlie 
same manner as if the defence were joint and not separate. 

Seijt. and hiltlcduk for the plaintiff. 

Shepherd S. O,, Vaughan, and Ilosafir/uel, Seijts. for the de¬ 
fendants. 


[Altornics, Shi-ji/iard ami W'isto7i.] 


Langston and Others v. Cokney and Others. 


[176] 


T ’^IE ))laintifl's declared in the usual form as indorsees, If there be 
against the doftindants us acceptors, of a bill of exchange tioua/'pro- 
for 1500/. dfawn by Hughes and Co. "buiof'rx- 


clianffeprc* 

* ,, . , . . si’iited 

The defendants had effected a policy of insurance in their aceeptaace, 

own names for the drawers of the bill, who were resident in^oondition 

the Isle lyf France. A loss happened, but the underwriters 

this cannr>t 

be declared upon as an absolute acceptance of the liiil. 

Agents in F.ngland effect a policy of insurance for a correspondent abroad, on which a loss 
happens : He draws u bill upon tlicm, which is presented to them for acceptance by tlic in¬ 
dorsee : They say tliey cannot acceia it, having no funds in hand, but that on a settlement witli 
the aOderwriters it shall be paid ; The agents receive from the underwriters a sum less tlimi 
tlic amount of the hill: Held that this might l)e recovered from the agents by the indorsee, as 
money had and received to his use. 
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CobHv. 


teftised id feetile it, on the ^oun^l' that the vd^’^S^as illegal. 
The bill of extihaiige was presented for acce|ifance‘ to the de¬ 
fendants, first by a person of the name of Stewkrt, who then 
held it as indorsee, and afterwards by the ^I4iiitiff8; npoh 
which occasions, the defendants 'said’they could not’then ac¬ 
cept the bill, as they had no funds of the drawers in their 
hands, 'but' that as soon as the underwriters had settled the 
loss, it should be paid. The plaintiffs now proved that upon 
a submission to arbitration, the arbitrator had awairdbd that 
the underwi'iters were liable, and th^ the defendants had re¬ 
ceived upon the policy 890f. beyond all charges and lesfpences. 


It was contended, that under these circumstances the de¬ 
fendants were liable as acceptors of the bill, the condition on 
[ 177 ] which they promised to pay it having been fulhlled, and therefore 
the case stood the same as if there had been art absolute promise 
to accept, which has been often held to amount to an acceptance. 


Gibbs C. J.—It is alleged in the declaration, that the de¬ 
fendants accepted the bill of exchange according to the cus¬ 
tom of merchants. What is proved amounts only to a con¬ 
ditional acceptance ; and it has never been held that a condi¬ 
tional acceptance can be declared upon as an absolute one. 
1 am therefore of opinion that the plaintiffs cannot recover 
upon the bill, (o) 


The count for money had and received was then relied 
upon. The defendants proved that since the promise to pay 
to the plaintiffs, other parties had set up a claim to the mo¬ 
ney in their hands, as being interested in the insurance, and 
that it had been attached by process out of the Lord Mayor’s 
Court. However — 

Gibbs, C. J. thought the 890Z. might well be recovered by 
the plaintiffs as money had and received to their use. The 
promise to pay while they were indorsees of the bill, consti- 


(a) Vide Pierson v. Dunlop, Cowp. 571. Anderson v. Hick, 
3 Campb. 179. 
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tuted a sufficient privity between them and the defmidants. 
To the attachment, the defendants might plead ml habent or 
nil debent. At any rate, if they should be * liable to other par¬ 
ties, that would be no discharge of the liability they con¬ 
tracted by their promise to the plaintiffs. 


1816 , 


LANGbTOS 

CdliNEY. 

[•178] 


Verdict accordingly. 

Shepherd S. G., Best Serjt., and Gaselee for tlxe plaintiffs. 
T^ns Serjt. and Campbell for the defendants. 


[Attornlcs, Orrg’tou. and /Hunt and /}owMnn,\ 


Vide Favenc v. Hullett, 1 Campb. 557. 
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7^y f 
May 11. 

TIm' alter¬ 
ation of a 
bill of ex- 
eliauire by 
the (fi awec 
altt I it has 
been iliawn 
and in¬ 
dorsed, and 
before it la 
accepted, 
postponing 
the time of 
payment, 

I etiders the 
bill void. 


ARGUED DECIDED 


AT 

NISI PRIUS 


IK 

THE COURT OF KING S BENCH, 

At the Sittinc^s after 

Raster Term, 

In tlic Fifty-fifth Year of (Jt-oiiof HI. 1815. 


FIRST SITTINGS AhTh't TEHM AT VV KSTiNv INSTER. 


Oi Til v\ A I'll and Another «. I.i^nti.f.y. 

T his was an action by the indorsoe.s against the iiulorsei 
of a bill of exchanoe for 31bV. 85 . 5t/. dated 15(Ji Mnnh 
1814, drawn by O. anti S. upon h. and Vo., payable (o tho 
order of tlie drawers at three months after date. 

The defence was, that the bill had Iteen vitiated by an al¬ 
teration. 

It appeared that after the bill had been drawn and indorsed 
by O. and S., it was left for acceptance with K. and Co., the 
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drawpi«t. It was then dated 6th March. Without fte Con¬ 
sent of the drawers, they altered the date to the 16th, and 
then accepted it. 

Park for the plaintiftk contended* that this alteration did 
not vitiate the bill. Until acceptanee it was not a perfect 
bill, and could not be consideied as negotialeil. Besides, the 
alteration here was evidently for the advantage of the drawers, 
as it gave farther time to ]jrovide for the bill, and their con¬ 
sent to it might be imp^d. 

Lord Ei>i-enborougii. — Before accejitance the bill of ex¬ 
change was a perfect instrument, on which the drawers might 
have iieen sued. Any material alteration of it in that state, 
tluiielore, rendered it void. It is iiupossilile to say that post- 
])oning the time of payment is always advantageous to the 
parties liable on the bill. Without my knowing it, I may 
thus be out of J'litglaml at the time when a bill I drew be¬ 
comes payable and is dishonoured, iuul thus Jiaving made no 
pi'ovision for it, from the belief that it was ^duly honoured 
some time before, this postponement may cause the ruin of 
my credit. Ih'sides, consent would not justify the alteration 
w ith a view to the stamp laws, afler the l>ill had been nego¬ 
tiated. 

I’laintiils nonsuited. 


Par/c and Andrcivs I’or the plaintills. 


UV/ivow,’A.G. for the ilefendant. 


£Attoriiies, AUiii^hntii ami 


S. P. decided by K. B. in Johnston v. Gibhs, T. T. 181.5. S<m; 
cast's <!ollccted, Bayley on Bills, last <;d.-t‘2, 4;i, 44, 4.5. 
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Tkunday, L6eiBril<tAV V?Wll.'f.t 

Mag ll- 

Although W M TROVER for a piano-foite. 
gu<Hl« are! ■ * 

clelivfrwl’at -*- 

. .(T^e is a mcinufaqtqrer of piw»o-forties. A Cdpt^n 

or^^ed one of him for exportation, whic^ Woo to tjc 
wiit«hou»er delivered at the house of the defendant, who is a pacAer, and 
was to be paid for in ready money. The plaintifTs servant 
forW^dy d<d^vered the piano-forte at the dof^dant’s,, apd desmanded 
mpney. The answer was, that -L«//Jey had giypai no orders 
tiipht^'to foB that purpose, and that the delbndant was > from homc^ 
The servant stated that the piano-forte was to be paid for be- 
delivered, and, upon that understanding, left it at 
rt^^. Sd hi defendant’s The defendant afterwards refused,to,deliver 
tranJitu." it hack, and shipped it for hundei/ without its ever being paid 
for, 

188 ^ Puller for the defendant contended, on the authority,of 
Scott v. Petit, 3 Bos. & Pull. 469., and Dixon v. lialdwin, 5 East, 
176., that the action could not be maintained. 

Eord 1 Eli.pnbououoii.—^A llowing that upon an ah^ute 
(^elivery of goods to tlie packer of the purchaser, has,no 

v^afehouse pf his own, the transit is at anond* jl.tluukthc 
plaintiff had a right to resume the possession of this piano¬ 
forte after it had been delivered to the defendant. That deli- 
Vjery ,was pnly conditional, and he remained p- t^nat®® fta" itlie 
jpls^intifi'. It was a contravention of ,duty therefp;^'^, to deUirei' 
it tp t^e purchaser until it had been paid fof. 

Verdict for the plaintiff. 

Puller for, the defeodanli* 


fAltbrnW, CoUtn/fwood and //o//.] 
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ADJOURN^p^ AT .WESTjMINSTER. 


Gatlin, Spinster, v. I 

T his Was au acti<IKt' of assumpsit 'for' Aot accoUUIdri^ Tor 
<goods tdelfvered by‘tho piainiiff to the defondant, td be 
sold on her laooounii 

The ddfendantis'taa’Stet'Of asliip trading frorU thiri cotfii- 
trytO’thfe Wtst Iwfe'As,' and the plaintiff entrusted to 'hitn' tl 
quuntity'of' millinery goods', Which he undertook to sdll ftrt^ 
her there. 

» 

The flttet defence was, that these goods had ^aid no dutjf^ 
on exportation; and it was proved that the defendants i^hip, 
in which they were carried, cleared out at the custom-hoUsc 
in ballast. It was contended, therefore, that the adventure was 
ille'^i, diid that no actiop. could ludse out of it. 

VO 

Lord Ellen Bonouen.—You do nothing unless you shew 
that it fonned part of the agreement between tlie parties to 
defraud government of the duties. This would contaminate 
the c6ntrac\ on Which the action is founded'; but it cannOt be 
affected thd simple circumstance of the ship cleatinjg ©n't in 
ballast. 


It Was then stated, that the d( 
self the gobdil 'in the island to whi 
sent them to the Caraccas, in soar< 
had been been destroyed by an ea 


dant not being able to 
they were destined, had 
f a market, where they 
:}uakc; but 


Lord Ellen BOROUGH clearly 1, that there being a spe¬ 
cial confidence r^vosed in the del—-aht*With respect td the 
sale of the goods, he had no right to hand them over to an¬ 
other person, and to give them a new destHiatiW. 

T)ip pl^pitiffhad a verdict. 


IdiMi w;< 
tiiMI fer mt 
ftOCOttoting 

for gqo4» 
d«}ii»ercd in 
Utia eow'- 

trir 10 tftte. 
dwendant, 
itonuMitor 

by iKUd b)! 1 
lum nbroiMil, 
it ia,9o do-f 
fenipi tbat 
tbo gooda 
■W«ra«x- 
pqrted 
wit^nt 
paying du- 
bea, unieSM 
it be prove<! 
that the 
evH^n of 
the duties 
was part oi 
the agree- 
mentTx*- 
tween the 
plaintitf am 
defendant. 

If gmals 
are deliver 
cd b)bi 
)>e sold by 
him in a 
parlieuhir 
place, al¬ 
though he 

[184] 

ia unable t 
aeit tiu'iii 
there, he 
has no rig) 
to send 
them else¬ 
where, un 
der the car 
of another 
person,in 
acai cli of I 
market. 



m 

€ASfis' At mm pmm. 


Park and Bam&wall fot the plaintiff. 

cmiN 

k». 

Topping for the defendant. 



[Attornics, Richanhon and Loteet.'] 


See Sclimaling v. Tomhnson, C. P,, E. T. 56 Geo. 3. 
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t'lridav. 
Mat/ 12. 


Lowlth v . FoTiir.Koi LI,. 


A dcmftnri 
being in.-ulc 
b> .a f.ea- 
inan on the 
owner of a 
^^hip for 
wnjrCR, 
which had 
accrned 
during an 
embargo, 
be sai^ if 
others paid, 
he should 
do the 
same. Held 
that this 
wa'- a suffi¬ 
cient ac¬ 
knowledge¬ 
ment to 
take the 
< ase out of 
the statute 
of limita¬ 
tions. 


T ins was un action for seaman'& wuffos, alfcd^cd to hate 
been earned durino the Jtiistiaii enibarg-o in the time of the 
Emperor Paid, under the ci reumst.inces mentioned hi Pteuie 
V. J'hompbon, 3 Bos. &, Pull. -105. -1 East, 546. 

The defendant relied upon the .statute of limitations. To 
jret rid of this, the phnutiff proved, that liavin<r applied for 
payment in the year 1H13, the del'endant said, if others in 
Hull (to which port the .ship belonired) paid the seamen for 
the time tlu' embargo lasted, he should <io the sam,e. 

It was contended for the defeiidnnt, that this was no promise 
to take the ca.so out of the statute, and that it w'as at any 
rate incumbent on the plaintift' to shew that others in Hull 
had paid. 


Lord Eli.enbokol on. —I think this amounts to an ac¬ 
knowledgement, on which the law implies a promise The 
defendant did not say that he had paid the wages, ahd^ on the 
contrary, he admitted that they w'ere unpaid. He only ex¬ 
pressed doubts on the law of the question, which has been 
tin^li^ decided against him. 


Verdict for the plaintiff. 



AFTER BA9SCER TRRM, 5^ GEORGE Ul. 
Brougham and Tindal for the plaintift'. 

Carrou) A. G. for the defendant. 

[Attornics, ^sA^eMauA j^/Aiumn.'] 



Fotiier- 

(HLL. 


DkI.AMAINEU V. WlNTKKlNOllAM. FriHatf, 

Mnt, 12 . 

>^|nMlS, like the last, was an action for seaman’s wages, iicui timi 
■ during the Emperor Pau/’a embargo. The declaration 
<;ontaiaed several very sj>ccial ’counts, stating all the circum- “><1 labour, 

stances;—with ms counts for work and labour. mlght^rc- 

rov'tT for 
wiigi's (lur- 

It was merely j)roved that the plaintiff had been hired for J-'if 

the voyage at monthly wages; that while nt*ii 7 ^uss/um port, bjir^foina 

he and the rest of thccrew were taken outof thes]iip,and march- while 

<>dinto the country; (hat they wcr<! afterwards released and re- pri^ne^ii 

turned to the ship; (hat the plaintiff then continued on board sliore, on 
. ‘ prooftbat 

till the conclusion of the voyage ; and that she delivered her Uiccrew 

cargo and earned freight. The special counts were not sup- S;or6dto 

ported by evidence. The plaintiff had been paid all his 

wages except for the time wlien he was imprisoned in liussia. si'® 

A jUi-tcd ibe 

voyafre and 

./. Parke for the defendant insisted, first, that the plaintiff' freight, 

could not recover at all without putting' in the orders of tiio 

Russian government which had been proved, and very much pnNlnriuK 

relied upon, in Beak v. Thompson. In the absence of tliese, ^“4*iVi!'1i 

it did not appear what was the character of the embargo, or p® ®*"- 

. 1 ■ bargo was 

of the defendant s imprisonment, and there was nothing to taken off. 

shew l^at he was entitled to wages in that interval. At any 

rate, ho could not recover these wages under counts for wdrk 

and labour ; for during the whole of the time in question he 

had been at a distance from the ship, and had done no service 

as a. mariner. 


Lord Ei,i.F.NUoaoutin. —Upon the facts proved, I will 
|)resuinc that the embargo was of such a nature as not to [lut 



1^613. <faj eadrtoil&eftmtitytwt between, imaeiter' and ovrner of' the 
.. — ,. , , . ,.1 <dbspiaj^rtbLeisianneBif i11ie,|daMttiiff’s»e16urii^to'the ship and the 
'’maSbr ioompIetiDfa -6f thevioyage^appeaT to me to :pe(moMeall difficulty. 
WonritB- recover aCaU,'it mobt be 

iNOHAM. for work and labour. The action is maintainable on the groaad 
that there was no severance of his services ; and therefore, in 
doatetnplation olf law, he'was drorktng ajad tlabcnmhgiiQrHhe 
defendant, from tbs commencement toatbc conclusion of the 
voyage. 

WV*erdict for the plaiadffi 
and Tindftl for the plaintiff. 

J. Parke for the defendant. 

[Attorsws, KtiA JProfter,] 


C188J 

WeHnetdav 
Ma^ VT. • 

A bUd is 
not or the 
MMt of 
Ru*tia 
within the 
meaninft of 
the naviga¬ 
tion net. 


Redhcad and Another v. Cater. 

I N this case the question arose, whether a cargo of Russian 
produce could be lawfully imjported into an EngUsh port in 
a ship called the M^aw Carolnia. 


She was built originally in liohtem, and was wrecked on 
the Russia/i coast. However, her hull was ^ got oflP, though 
cTOstSed much damaged; and she was repaired, being in a CT®**’*- 
iJifeasliJ'e* Constructed of new materials.* THfe dxjitencc'iii &e 
^ imgcJik' 'exceeded two-thirds of her value."' 'Wh'Ch 'is me 

case, by the law of Russia the ship is Cohhfde^hd''!i^dii^iin- 
entitled to sail under the Russian flag. Accord- 
theT«Bdt.u< fe^iSter was 

tM^l the law orwksaia she wRb under these circumstances to be consider^ a Jtuinttm 
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Under these circiimataiu!jee,dt iwas contended^ that the ship 181^ 

must be taken to be iSussnm4>m% within the meaning of tlie —. 

natngation^etk^ 12 Car. 2. c.d8.^ sp as to be entitled to import 
into ithis >'cohntiy aoai^o of, the growth and, prOdoctioa 6f 
Muasia. ! 

Lord ■Enc.E^NBbRouo'H.*^! hold that rguiir is not 
A ship most be of tbed)uilt of the place where she was origi¬ 
nally constructed, and while her identity continues, it is im- [1893 
possibip, in the naturo'of things, that the place of her built 
should ever be altered. The law of Russia cannot be of force 
to controul the navigation-act of Great Britain. The impor¬ 
tation was certainly illegal. 

His Lordship’s decision upon this point was acquiesced in, 
but the case involved others, which were reserved for the opi¬ 
nion of the Court. 

Garrow A. G., Lowes, and Gaselee, for the plaintiffs. 

Scarlett, A bbott, and Lxttledale, for the defendant. 

fAttornies, Uom’iU and Cooper."] 


Rjex p. Marquis of Buckingham and Othcis. 


May iff,’' 


an ^dictment fornotiepaning Ldgeware Pridgr, Abaratww 
wbjio^ pe defendants were charged with being bound to 
res^^tia^te^tetiura:. 

fikiK-a of t 

XJlp^iqdi((^l^a^en^^[,a^pgpd tjjat tins bridge was ** pqed fpr SSSdtanw 
li^e.pnjjjpq^spf^ur^rd thel^^g^ and hia j)tp4pq^ 

“ sors, with their horses, carts, and carriagpsu to gOf^i^tpra^ 

“p^s, ride^.and labour, nt their free will and picture.” f 

xiSP'tlH! Mildiro such* tlmo; anil’ll an tni^ctiiiont for ftAW' *t ia 

used by tlic bug's subjects, “ at their tree will and pleasure, the ranwiMi is fetal 



19QI CASES AT NISI 3^;^I¥S, 



Rbx 


V. 

Marquis of 
Bu<'KmG- 


mam. 


It appeared that, in point of fact, the bridge is paralJel to the 
highway over a ford ; that there has always been a bar acix)ss 
the bridge, of which a person appointed by the loi'd of the ma¬ 
nor of Great and Little Stamnore, kept a key, and that it was 
only opened in times of flood, when the ford was dangerous or 
impassable. 


The objection being made, that this evidence contradicl,o<l 
the right stated in the indictment,— 


Park for the prosecution contended, that the bar did not 
prove a qualified riglit on the part of the public to use tlu- 
bridge ; and that if it did, the statement in the indictment 
might be considered as adapted to it; for tlie usual expres- 
sion “ at all times of the year” was not introduced, and the 
w(»rds “ at their free will 'and q)leasure” must mean, wImmi 
need and occasion required. 


Lord Eni.KNnoRocoH.—A bar kept shut, and opened as 
this is, 1 think coiudusively shews that the pidxlic have only 
a right to use tlie bridge at times of flood. It is «^asy to sec; 
how such a qualilied right might be created, and there is no 
objection to its legality.—But the indictment .sets out a right 
without limit or qualification. 1 can give no other meaning 
to the words “ at their free will and pleasure,” than that the 
f 191 ] public may at all^ixnes and seasons prefer crossing the bridge 
with their carts and carriages to passing the. ford,—w'hich it is 
proved they are ni)t entitled to do, I'herefore, although the 
defendants may be bound rationo iennrte to maintain this 
bridge, to be used in times of flood, they must be acquitted 
upon the present indictment. 

IS ot guilty. 


Pftrk and Gurnei/ for the ])rosecution, 

Scarlett, lyOijIi/, and liichardson, for the defendants. 
[Attornics, Stable and , 


Vide Rex v. Northampton, ti M. & B. 2t>'2. 
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ADJOURNED SITTINGS AT GUILDHALL. 


Bj.xjok ii Thokn i: and Another. 

^^IIIS was an action by a bankrupt against his assignees, to 
" try the validity of the commission. A notice was given 
under Sir S', liomilli/'s act to dispute the act of bankruptcy only. 

Tlie plaintiff having made out aprit/u'i J'acie casa, the defend¬ 
ants’ counsel jnoduced the proceiulings under the commis¬ 
sion, irom which lh<;y road the depositions to prove the trad¬ 
ing and petitioning creditor’s debt. They then called a wit¬ 
ness to establish the act of bankruptcy, who had lieen examin- 
I'd before the commissioners. 

(larrow A. G. for the plaintiff, having claimed the privilege 
to inspect this witness’s dejiosition on the file of the proceed¬ 
ings, for the purpose of cross-examining him, and this being 
ilisputed on the other side, he insisted he had a right to it on 
two grounds; 1st, as the proceedings were documents of a 
public nature; and 2dly, as the whole must be considered to 
be in evidence, a part having actually been read to support 
the deiendants’ case. 

Lord Ei.i.kn uoKoccH. —The proceedings are kept for the 
benefit of the creditors, and I knovx of no right ti> inspect them 
as public documents. Nor can I consider the whole as being 
in evidence because two depositions have been read. Thege 
miglrt have been taken off the file, and read separately, in 
which case it could not be pretended that all the rest of the 
[iroceedings under the commission would have been in evi¬ 
dence ; an<l it can make no difference that the,two depositions 
when they were read, for the sake of convenience, were suffer¬ 
ed to remain on the file; I must therefore hold that the right 


I9lf 


1816, 


Fridatf, 
May ly. 

In an ac¬ 
tion by a V 
bankrupt 
against liis 
assignees to 
try the 
validity of 

4P- 

mission, 
where no¬ 
tice bciiiff 
(fiven only 
to dispute 
the act of 
bankrupt¬ 
cy, the de¬ 
fendants 
read the 
two deposi¬ 
tions on the 
file of the 
proceedini^s 
which 
prove the 
trading and 
petitioning 
creditor’s 
debt, the 
residue of 
the pro- 
c'cdings 
are not to be 
considered 
in evidence, 
and the 
plaintiir’a 
counsel has 
no right to 
inspect 
them. 



m 


(CAses mm rmm* 


U^at,present «Wh|e piaiati^T way by and 

Ifye tpaU theidepps^tipij if he.pleaaea^ and read it in evi- 


4®°^® ooatwdicting (^»e M^iteaas^ 

TnoBifE. 

E* 19?3 


The plaintiff was nonsuited. 


Par^om A. G. and Gurmy €or the plaintiff. < 
Park and Latves for the defendant. 

[Attornies, licnnitt and Huwn ] 


Saturday, 
Jifay, 20. 


Hethkrington t). Kemi». 


T his was an action on a bill of exchansre; and (he only 
question was, whether the defendant had received notice 
of its dishonour. 

The plaintiff proved, that on the 14th of November, the <lay 
after it came due, he wrote a letter, addressed to the defend¬ 
ant, statinj; that it ha<l been tlishonoured ; that this letter 
was put down on a table, where, according to tJic usage of 


H is not 
Kuflicirnt 
prtmA/dcie 
evidenre of 
a letter 
bcinr sent 
by the post, 
that it was 
written by 
n merchant 
in his 
cuunUnt;- 
hpttse,and 

npom^^ble hiS countittg-house, letters for the post were always deposited ; 

fi»r the pur¬ 
pose of 
[ieing cor- 
rie4,frqin 
thp{ic« tor 
t^ posS- ^ 

courae pt 

[ 194 ] 

nusinesa in 
the eount- 
t*p-bouM, 

BKiletters 
drponiird 

d«nce must lie given that the letter was taken fr^to ttte 't^ble 

oflfaMl«l. 
povtisrbi 


£ 


and that a porter cairies them from thence to the post-otHce. lint 
the porter was not called, and there was no evidence as to yhat 
hhd become of the letter after it was put down upon the table.' A 
notice to produce the letter had been served upon the defendant. 

Taddy for the plaintiff contended, that this was go^ pfirnii 
facie evidence that the letter had been sent by the p®^. 

5 


Lord ELfENUOKOijOH.—You must go farther. “Some evi¬ 
nce ntust'be given that the letter was taken fr^to ttte 't^ble 
inr the ctmntl^g'ihiottsei ilttd’^nt iHtb th6 j/dlt^flfiit?^i'*’‘Hfail'^6'tt 

iisrecomctuHi <ff^the IdUer T!Mi*<iuefet!k>»i''he‘'lrti^nrrkbfy 
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the po6t<^ffice all tinie ie'^rs found Upon the table,' thia tnight IBtS.'U 

have done; but I cannot hold‘this* general evidence of the-- 

course of bumnees in' the plaintdrs countingp-1iouse‘ to be ^orow 

sufficient. „*'»* 

Ksmf. \ 

A letter was then put in from the defendant, in which he 
acknowledges the receipt of a letter from the plaintiff of the 
14th of November, without referring to its contents; and 
Loid KUenboi ough said he would presume this was the letter 
written to inform him of the dishonour of the bill. 


The plaintifl' had a verdict. 


Taddy for the plaintiff. 
Spanhte for the defendant. • 


[Attoruics, Nettleshtp anti Ntthtrsoh ] 


, ■ .V ‘ . .... 

Vide llagedorn v. Reid, 3 Cainpb. 379. 


bADi.UR^ Assignee of Knight, a Bankrupt, v. Leigh and 

Another. 


The first question which arose, was upon the petitioning 
credit 9 ||^, debt. 


T his was an action of trover for the effects of the bank'- ■. 

, rupt taken under aji.fa. 

wttlitmt a 
if(l hreilrre 
cMmM- 
aion« u« 

qnwgorttok- 

^Tht^ c<Mninis^on,was sued out on the petition of fSfd4e/„jthe the’pSr!^*** 
plfnn4fir, a bacon-factor; nnd pne JlefrrifiQu, 

hjimp,. quantity, oftb^con to he sold, by him 9h #f(,*T»fo«’ataCr 

ttt*i t * *1 cfttcti thfp 

the pntteiMser M hlVpi^ciiial But he ceases to be so, imcn tne principal has ngrcccl 
IW jiurcflaaeBtiw lihi^ebtor, «aA haftitSkMi fti;p9 fortctOTenng the debt 
mrecuy from the purchaser 
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CASES’^AT mm tPmus, 


1815. count, '^Kis bacon, to the value of above 100/. he sold to 

- KnigM, the bankrupt,—>nientiouing his own name ulono as 

SADi-eii j,p}|gj. invoice. Ue afterwards rendered siccoinit- 

LEir.H. sales of the bacon U> Harrison, in which he mentioned the 

name of Knight as tin* pxirchaser. According to tlie mode of 

dealing between Sadler and Harrison, the latter drew upon 
the fonner from time to time lor the proceeds of the bacon 
sold. Harrison hhd not been paid f^ivany {)art of tlu* pauu l 
in question, either by Sadler or by Knight. Sadler did not 
guarantee the solvency of the purchasers. 

Park for the defendant contended that, under these < ii- 
[1963 cumstanccs, iSV«//er was not a good petitioning creditor. Xo 
debt was due from the bankrupt to him. The, moment the 
name of the purchaser was mentioned to tlici principal, tin- 
functions of tlu^ factor had ceased. There being no del t redcH 
guarantee, the loss, on tlie purchaser’s insolvency, was tho 
loss of the juincipal, and the jirincipal alone could b('consi¬ 
dered the creditor. 

Lord Ei,i,i;n noKoi on.—bj)on these tacts, I think Sadler 
WU.S a good petitioning creditor. He sold the goods in his 
owm name, and he alone was known to Knight, the purchaser, 
throughout the whole transaction, lie might, therefore, have 
maintained an action against Knight foi‘ goods sold and deli¬ 
vered to recover tin; juice. Tims having a legabdeht due to 
him, it follows that he may sue out a commission of baukriij)t 
against the debtor. 


It was afterwards juoved, however, that before the eonnni.s- 
.sion was sued out, tli(>re bad been a communication u})on the 
subject b(!t weeii Harrison and Sadler, when the former agreed 
to consider Knight as his debtor, and took steps for recover¬ 
ing the debt directly from him. 

Lord Ellknboieouoh. —This last fact I think, is fatal to 
the petitioning creditor’s debt. After the intervention of the 
principal, the light of the factor to sue waS gone. The debt 
[ 197 3 was then due to the principal in the same manner as if the 
sale had been made personally by him in the first instance. 
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However, althotigh IIis Lordship said he had nh doubt upon 
the point, he agreed to reserve it,<a8 it went to overset the 
commi.ssion. (a) 


Uj)on the merits, it apj)eared that the^. sheriff seized the 
go(>ds under the /Lj(u^0i the 3d of November, at five o’clock 
in the afternoon ; and that the bankrupt committed an act of 
bankruptcy, by being denied to a creditor at seven the same 
evening. 

Lord Ki.i.F.Nn<iRoi.i<;n held, that under these circum¬ 
stances, where the execution and act of bankruptcy were on 
the same day, it was open to inquire which had tlie priority, 
and that in this case, if im act of bankruptcy was proved be¬ 
fore live, tile action could not be maintained. 

An atfenipl was made to jjrove an act of bankruptcy, by a 
departure from the dwelling house at seven in the morning of 
the .3d of XareM/fcr: but 


The jury found for the defendants. 
(larrmo A. G. and Ihtriiciro// for the ])laintiff. 

I^or/c and Pnl/cr for the defendants. 


[Attoniios, I/or< ninl Xoy.'\ 


(«) Vide DrinJttvatrr v. Goodii.’tii, Cowp. Purcuc Sex- 

wett, llfliEast, 3(). A Iky ns v. Amber, ‘I Esp. Ile[). 40.'1. 


1815.’ 


Saiji I u 
!• 

Leioii. 


Where 
Kouds are 
seized 
under a 
fi. fa. tlie 
Koine (lay 
that the 
rorty coin- 
luitKou act 
of bank* 
ruplcy, it. is 
ojien to in- 
(|uire at 
what time 
of j||ie day 
the floods 
w(!re seized, 
and the act 
of b.aiik- 
rijpU',v WHS 
coiimiitted ; 
and the va¬ 
lidity of the 
exturutioa 
depi'ruis 
uiMin the 
priority. 


[ 198] 
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CASES mx IrtSl fftics. 


1816 . 


tue$day^ Beck End Wife V. DysoiJ!#. 

May 23 . 


In an action y^ASE for keeping a dog, which bit the plaintiff, Mrs. 
on tlio case , 

for keeping JoecK, 

a doe whicu 
bit the 

w Mt TOf- dreadfully bit and lacerated by this dog; 

ficient to and the question was, whether there was sufficient evidence 
shew that , , . , , • . • i 

tUedogwas of his being accustomed to bite, a^d of this being known to 
mdMv^e the defendant. 

disposition, 
ana usually 

^^dc?e**^- ^ fierce and savage dis- 

ant, anif^ position; that the defendant generally kept him tied up, and 
fendwt ' that Mrs. Beck having been bit by him, the defendant pro- 
mSce'a^^ mised to make her a pecuniary reconipence; but there was no 
tisfa^nto P*"^^ of his having before bit any other person, 
plain* 

the latter It was submitted, that from these circumstances the jury 
hiLbw^i!* ^ warranted in inferring that the dog was accus- 

by the dog. tomcd to bite within the knowledge of the defendant. But 


Lord Ellenborough held the evidence insufficient, and 
directed a 


Nonsuit. 


Garrow A. G. and Adolphus for the plaintiffs. 


Knowlys C. S. for the defendant. 


[Attomics, Dawson and Ledwick.} 


Vide Sniith v. Pelah, Str. 1264. 
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m 

18}^. 


COURT QF. COMMON RLEAS. 


SITTINGS AT GUILDHALL 


Pmcr 

; 


o Mirnit'it 




T HIS WAS an nctiou by tiip nidoisee a^iinst the makei ot 

a proiiussoiy nott in tin. Inllowin^ ioim l^nt!onM 

■rtv the nifli* 
jrtn, ot« 

^‘*£50. London, Juft/ 1C, 1814. the foot, of 

’ ft n|omn^ 

Six months aftOi date I piomisc to pny to Mr Thoma'i 
Jioysfon, or order, fifty pounds, foi value received partdfifte 

<< ;w/ M,id,,n. 

mpmfwiUJ'- 
fhina; imd 
in n« ftrtJon 
on 

<177 f </>../ itierpistm 

<H cablon to 
prov4> 

U MrilkmO' 

81 nt( (IUk rt* 

The jilAintifl ]>io\ed the* h uul-nnlmg ed the defendant as 
luakei, and of lioi/s/on as mdoise .1 of the note, and theie 
icsteel Ins ^ ise 


“ At 

“ Ah ss/ s 


I ei< , 'Snnnt, and i o 
77, Lomlxnd Stud, 

‘‘ jAOidon 


Tiist Seijt fpi the* de fondant, contended, that it wasinces- 
saiy to piove that the note, when due, had heHi prcsente*d 
fm payment at A/tss;* lens. Smart, and ( o anef leftiicd to [201 j 
thejeeent decisions in which the place where a bill or note is 
payable lias be*en held tei be a pait of the conhaet 


Giail^R C J —I am of opinion that the w'ords at tlic loe^t of 
this pionnsseiiy note, are only a nienioranehini wheie payiui nt 
may be* de*manded. Had they been inserted in the boely of 
the note*, they ceitainly would have feinneel apart of the con- 
tiact, and evidence of a presentment foi payment at Fc/cs, 
Smart, and Co.’s would have been necessary to chaigc the de¬ 
fendant I find this distinction taken in Bctt/ley on BilU, last 
VoL. IV. L 



201 CASE§ at PRIUSi, 

1816. edition, p. 96., " If a note be made payable at a particular 

- “ place, and that place be mentioned in the body of the note. 

Price „ presentment for jiayment must be made at that place: but 

Mitcuelj.. f‘ where the place is mentioned in the margin, it does not 

appear that such presentment is necessary.” Sevend cases 
are referred to, which seem to sanction the distinction. In¬ 
deed, where the direction to the place of payment is mention¬ 
ed in the margin, pr.at the foot of the note, (as here,) the in¬ 
spection and perusal of the instrument, I think, shew that 
this was not intended to he any condition to the absolute pro¬ 
mise to pay contiihird in the body of the note. 

His Lordship refused to save the point, and the jilaintiff had 
a verdict. 

Jjf’/is Serjt. and lioUand for \ he plaintiff. 

Jicsl Serjt. and Cumi/n for the defendant. 

[Attornics, C'n/^r and Dreivd 



Vide Snvndf rsim V. Judcfe, 2 H. Bl. .TOO. Sandorso}! v. Bowes, 
14 East, 600. Wilif v. Rcmiards, 1 Campl). 426. Cullayham v. 
Aylett, 2 Campb. 661. 



HILABr TERM, 65<3E<!)RGE III. 


COURT OF KING’S BENCH. 


SITTINGS AT GUILDHALL IN HILARY TURM, 1815. 


Hunter v. Poti s. 

nP^/IIS was an acliou on a policy of insurance on floods /)y 
the ship lichi’ccd, a.l and li-oiii houdon to Hondufas, with 
leave to t.ouci) at Antigua, a)id discliarge and take in c^oods. 

The Lst count laid the loss by the jierils of the seas. The 
2 d c<tun( alleged, tliat whilst the sliip was sailing; and jno- 
e,eedin<; vvil li the goods on board thereof upon hei' said voyage, 
and belore her arrival at llotuluras, and during tlu‘ course of 
the said voyage, to wit, on the 25th day of !• r/n uari/ 1H04, 
the said sl)ip and the goods so on board tliereol', were by cer¬ 
tain [wrils, losses, and misfortunes, w'hich eanie to the hurt, 
detrinient, and damage of the said goods and the said ship, 
broken, spoiled, injured, lost, and destroyed, and the said 
goods thereby became and were wholly lost to the ju oprietors 
thereof, to,w it, at &e. 

It ap])(‘ared that the shi[), having touched at Antigua, was 
detaine<l there for a considerable time by the si«;kness of the 
(Mew, and that while she lay at, that. Island, the rats, v.liich 
had iiKMcased to a great, evtent, (‘at holes in her trausnu’s, 
and other parts of her bottom. In conserjuence, a survey was 
called, and she was found so much injured, that she was uitfil 
to profeeed to JIota/urns. She was thereupon (Utndemwt'cl, 
and the cargxt was sold. '^I'he plaintiff sought to mcov er a 
loss of G4/. l().s. 0(/. per rent. 


• By mistake this ease was omitted to l>c inserted in its proper 
order. 


L 2 
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1815 . 


J^ri. 1. 


A lo«6 aris- 
iiar from 
rats eatinir 
holfs in tiic 
slii|i’s bol- 
t.uni is not 
wiltiin the 
perils in¬ 
sured 
iifrainst by 
till' eom- 
nioii form 
of a policy 
of iiisiir- 
auce. 


[ 204 ] 
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CASES ATtNISI PRItlS, &c. 


1816. 


Hunter 

«. 

Potts. 


Lord EiiifeNBOnouGii, however, was clearly of opinion, 
that this was not a loss within any of tlie perils insured against, 
and 

Thei" plaintiff was nonsuited. 
Garrow A. G., Park, and Puller, for the plaintiff. 

Topping and liichanhon for the defendant. 


[Atlormcs, Crounht and Vu. and Dennett* tuid Co.] 


So if a ship be de.stroyod by worms, this is not .a loss for which 
the underwriters are liable. Rho! v. Parr, 1 Esp. Rep. 444. 



C A S E S 


ARGUED AND DECIDED 

AT 


NISI PRIUS 


THE COURT OF KING’S BENCH, 

At the Sittings in and after 

Trinity Term, 

In the Fifty-fifth Year oIGfoikik ill. 1815. 


srn'INGS IN TERM AT (ilJILI)HAI.L. 


Penn t), Bennet, Gent, one, Hic. 


I NDEBITATUS jissumpsit for goods sold and delivered, ffalwink- 
Gencral plea of bankruptcy, concluding to the countiy. nnsefahso- 

luU'ly to 
I lay a debt 
burred by 
his certib- 
cate, inde- 
bitatna as¬ 
sn iiipsit lies 
uyuiiist him 
on the, ori¬ 
ginal con¬ 
sideration ; 

The plaintiff relied on a subsorjuent promise to pay the but if he 

debt. iiiises eon- 

ditionally, ,, 

the plaintilf mutt declare specially, and prore the condition pei foinicil. 


It was admitted that the defendant prior to his Innik- 
ruptcy, was indebted to the plaintilfin the sum of 101/. lor 
carpets supplied to him, and that he afterwards ohlaincil his 
certificate. 
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CASES AT NIM PRIWS, 


1815. 

Pbnn 

V. 

Ben NET. 


[207] 


There was considerable doubt upon the evidence, whether 
in point of fact the defendant had absolutely promised to pay 
the debt, or only u])on condition that he received certain bills 
of exchange which ho exj)ected for goods he was ab(mt It) 
sell. 

The defendant’s counsel contended, that at all evtuiis it uas 
iiicuinbent on the plaiiiliH' to have declared specially, and 
that the certiticate was a bar to the original promise stated in 
the indebitatus counts. 

Lord Eia.E.Njj<)iioi:(;n. — If the jury shall be of opinion 
that the defendant's promise after his bankruptcy was only 
conditional, then 1 think the present action cann(.>t be main¬ 
tained. The plaintiff in that case ought to havt! (h'clared 
S})ecially, and to have proved that the condition was fulfilled. 
But if the promise was al)soIute, I am of ojiinioji that the 
}>laintitf upon this record is entitled to a verdict. I'he debt 
still subsists notwithstanding the certificate, and is a sufficient 
consideration for a promise by the bankrupt to [lay it. There¬ 
fore, if after he has obtained his certificate he makes such a 
promise, the certiticate can he no bar. It is not true that 
the cause of action mentioned in the ileclaration accrued to 
the plaint iff after tiu! defendant became bankrupt, as he has 
stated in his plea. 

1'he jury found a verdict for the plaintiff. 

Park and Adoljphtts for the plaintitf 

Garrmv A. G. and Puller for the defendant. 

fAttornies, Isaacs and Bennett 


Vide Trueman v. Fenton, Cowp. .'>44. Bailey v. Dillon, 2 Burr, 
73f). Besford v. Saunders, 2 H. Bl. 116. Williams v. Dyde, 
Peak. N. 1*. Cas. 68. 
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FIRST SITTINGS AJT’ER TERM AT WESTMINSTER. 


Richmoni> V . Hkai'y and Another. 

T his was an action of trover broujj,ht by a bankrupt against 
his assignees, to try the vulidily^of the commission. Plea, 
not guilty. 

The plaintiff made out a, jn-niid Jurie. case against the de- 
I'endants; and for the jiuipose of putting them upon strict 
proof of the trading, ja tilioiiing creditor’s debt and act of 
bankruptcy, proved that at the same time when the issue was 
delivered with notice ol trial on the back of it, a notice was 
served intimating that these matters were to be disputed. 

It was ol)jected that this notitte came too late, as 49 (ieo. d. 
c. 121..S'. 10. requires that it shall be given by the plaintiff 
“ before issue joined.” 

'fhe otl>c'r side contended tliat till tin* issue was delivered, 
issn<‘ was not joined within the meaning of the act of juirlia- 
luent, and that great mconv enicncc would follow from any 
oth cr construe tion. 

Lord Ei.i.KN«onovf:n. —I must b<; governed by the enact¬ 
ment of the legislature. Now 49 Geo. 3. c. 121. .s. 10. e.v- 
pre.ssly enacts that the pro< eedings shall be evidemee to he re¬ 
ceived of the petitioning enulitor’s debt, ike., indess the other 
party, if plaintifl’, before issue joined in the action, give notice 
in writing that he intend.s to di.spute such inatO-rs. The no¬ 
tice to dispute the bankruptcy was given in the present case 
at the same time with the notice of trial. Was this before 
issue joined 1 Issue must have been joined before notice of 
trial could be given, and a subsequent notice is ineffectual. 


1815. 


Thursdaif, 
Jane 15. 

In nn ac¬ 
tion against 
t.he assig¬ 
nees of a 
liankrnjit, 
a notice U> 
dispute, the 
bankruptcy 
scr^'cd at 
tlie .same 
time when 
(lie i.ssue is 
delivio-ed 
willi in)tice 
of Iri.'il OH 
the Iiack of 
it, i.s not 
suduient 
iiitiler 
[ 208 ] 
-WO.ik 
c. § 10. 
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CASES AT NISI PEIUS, 


1815 . 

Kichmond 

V. 

Heapv. 

[209] 


The proceedings were accordingly read, nnd. prirml facie sup- 
))orted the commission. But evidence was afterw'ards ad¬ 
duced in reply to impeach the petitioning creditor's debt, and 
the plaintiff had a verdict. 

Garrow A. G. and Marryat for the plainti/f. 

Topping and domt/n for tl)e defendants. 


[Attoniifs, SAirrow and Cnhb.'} 


49 Geo. 3. c. 121. § 10. enacts, “ Tliat in any action now brought 
‘ or hereafter to be In'ought 1 )y or against any assignee of any bank- 
‘ rnpt, the commission of ))ankrnpt, and the proceedings of the 
‘ commissioners under the same, shall be evidence to be received of 
‘ the petitioning creditor’s <lel)t, and of the. trading and bankrirptey 
‘of sueh bankrupt, unless the other ])arty in such action shall, if 
‘ defendant, at or before the time ol' his pleading to such a«',tioii, 
and if plaintiff, before issue joined in sueh action, give: notice in 
writing to sueh assignee that he intends to dispute sueh matters, 
or any of them,’’ 
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FIRST SITTINGS AFTER TERM AT GUILDHALL. 


Feeeman V. Jacob. 

T his was an action on a bill of exchange, dated Constan¬ 
tinople, 10th August 1814, drawn by A. Ji. Jacob upon 
the defendant, payable to Jp. Phillips or order at GO days after 
sight, and indorsed by him to tJie plaintiff'. 

The declaration, after stating the drawing of the bill on the 
10th of August in the usual form, averred that afterwards, to 
wit, on the same day and year aforesaid, tlie defendant accept¬ 
ed the bill of exchange upon sight thereof. 

In point of fact the bill was not accepted or presented for 
acceptance till the 19th of September, and therefore did not 
become due till the 21st of November, 

It was contended that this was a fatal variance. The day 
when a bill payable after sight is accepted is material, and 
must be considered as part of the description of the instru¬ 
ment. The nxistake in this case makes a difference of 40 
days with rrfjspect to the time when the bill becomes due and 
the liability of the defendant attaches. 

Lord Ellen BOROUGH —I think the day of acceptance im¬ 
material, and it is laid under a videlicet. The bill was due be¬ 
fore action brought. 

Verdict for the plaintiff. 


Park and Taddi/ for the plaintiff. 
darreno A. G. and hawes for the defendant. 

[Attornies, Tomlinxoiit and CuUinsS\ 
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1816 . 


Friday, 
June iO. 

In declar¬ 
ing again.st 
tlie aceeplor 
of a bill of 
exchange 
payable a 
certain time 
after sight, 
the day of 
accepting 
[ 210 ] 
the bill laid 
in the de¬ 
claration 
under a 
vidrlU et is 
immaterial. 


Vide Russell v. Lang staff, Dong. .514. Young v. Wright, 
1 Campb. 139. Coxon v. Lgon, 2 Canipb. 307. w. 
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1815. 


Saturday, 

Jane 17. 

Where A. 
haring 
summoned 
Ji. his mas¬ 
ter, before a 
Court of 
Conscience 
for wages, 
Jt. there 
ulter.s 
words im¬ 
puting felo¬ 
ny to A .— 
if this 
charge be 
tiecessary 
to /l.’s de¬ 
fence no 
iietiou can 
be main ■ 
tained 
against liirii 
by A. for 
defama¬ 
tion : alitrr, 
if the words 
are spoken 
malicious¬ 
ly, though 
addressed 
to the 
Court. 

[212 J 


ADJOURNED SITTINGS AT WESTMINSTER. 


Tkotman V. Dunn. 

A ction for saying of the plaintiff “ 11c has been trans¬ 
ported before, and ouoht to be trans|jorted again, lie 
has been robbing me of niru; tjuart.ern loaves a week.” 

Pleas, the general issue, and a justification that the words 
were true. 

It was allowed that the plaintiflf’ had been formerly convicted 
at tlie out liaiU’i/, and transjioiied for seven years. On his 
return he had served the defendant ns a jonnu'yinan baker, 
and was suddenly dismissed by him. He then claimed a 
week’s wages, aixl to enforce this demand, summoned the 
defendant before the Court of Conse.ienc<^. W hile they were 
attcndinir there, the words mentioneil in the declaration we^(^ 
spoken ; but it did not appear distinctly iu what stage td the 
proceedings they were spoken, or to wliom they wna'e atl- 
dressed. 

for the dcfemlant contended, that no action co\dd 
be maintained for the words, as the defendant was privileged 
to use them in a court of justice. 

Garrow A.G. contra, denied that any such privilege existed 
before a Court of (^uscience, which could not have inquired 
into the truth of the charge. 

Lord EukKNuoRouGii.— If it had been proved that the 
defendant spoke these words in opening his defence to the 
commissioners of the Court of Conscience, I should immedi¬ 
ately have directed a nonsuit. This would have been a privi- 
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leged communication, and the words could not be considered 
as spoken maliciously in the manner and form stated in the 
declaration. If the plaintifl' had been robbing the defendant, 
the latter was justified in dismissing him immediately, and no 
claim to a week’s further wages could exist. The Court of 
Conscience had to decide upon the propriety of the ground 
of dismissal. Therefore if the definidant used the words in a 
judicial mode, for the |>urpose of his defence, he is justified. 
On the contrary, if he spoke them ad iinndiam, and in a ca¬ 
lumniatory manner, they arc actionable, though uttered in the 
room where the Court of Conscience was sittins:. In the un- 
certainty in which we are, I must leave it as a question of fact 
for the jury. 

Evidence was given in support of the special justification ; 
nntl Lord Ei/vn/joroifg/i left both questions to the jury, as to 
*lie manner in which the w'ords were spoken, and as to the 
guilt or inufscence ol‘ the plaintilf. 

' The defendant had the verdict. 

Garrow A. G. and ‘Storks for the plaintilf. 

Marryut and Wolford for the defendant. 


r Attornies, 7’urvcll nnd MUrhell.'i 
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1816. 

Trotman 

V. 

Dunn. 


[213] 


See the authorities collected iu Rex v. Creeuey, 1 M. & S. 273. 



AT NISI Purcrs, 


21S 

1816. 


Saturday, 

June 17. 

In an action 
for a mali¬ 
cious ar¬ 
rest, an al¬ 
legation 
that the 
])lnintiff 
gave hail to 
tlie sheriff 
for his ap¬ 
pearance at 
the return 
ctf the writ, 
is not sup¬ 
ported by 
evidence 
that he paid 
the debt and 
lOA for 
costs into 
the hands of 

[214] 

the sheriff; 
but be may 
still main¬ 
tain the 
action, 
nltliough he 
cannot re¬ 
cover for 
the conse- 
•qucntial 
(laniagc. 


A 


Bkistow V. Haywood. 


CTION on the case for a malicious arrest. 


The declaration, after alleging in the usual form that the 
plaintiff had been arrested maliciously, and without any rea¬ 
sonable cause, for the sum of 20/., stated, that he was there¬ 
upon detained in custody until he gave bail to the sherift’ for 
his appearance at the return of the writ. 

In point of facti the ])laintifl’ on being arrested did not give 
bail, but paid the 20/., together with 10/. for the costs, into 
the hands of the sheriff’, under the late act of parliament. 

The objection being taken, that the evidence contradicted 
the declaration,— 

Lord Ellenbohoug H said, certainly the plaintiff cannot 
recover any damages for being held to bail, or for being com¬ 
pelled to pay the debt and costs into the hands of the sheriff; 
but he may nevertheless support liis action pro (auto ; and if 
the arrest was malicious and without probable cause, I think 
he will be entitled to a verdict. 


In an action 
for a mali¬ 
cious ar¬ 
rest, to 
shew the 
former suit 
determin¬ 
ed, it is 
enough to 
pu^in a rule 
to discon- 
tindd on 
pai^oientof 
ebsts, and 

to PTOVC 

'ttodd'tind 

pidd. 


To show that the former suit was dettjrruiued, the jdaintiff 
put in a rule of court, by which the now defendant had leave 
to discontinue on payment of costs, and proved that the costs 
were accordingly taxed and paid. 

The defendant’s counsel contended that this evidence w'as 
-insufficient, mid relied upon Kirk v. French, 1 Esp. Cas. 80., 
in which it was held that in an. action for a malicious, aitest, 
tp shew the forraeriduit determined, it is not enough to put - in 
a judge’s order to stay proceedings on paymept of, costs, and 
to prove that the costs were paid accordingly. 
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Lord Ellenborough.-— A judge’s order to stay proceed- 1816. 

ings may not be enough to shew the cause determined; but -- 

where there is a rule of court to discontinue, on which the 
party obtaining it has acted by paying the costs, I think this Haywood. 
is at least/)m«« /izcie sufficient. I hardly know what other [215] 
evidence is expected. Where there is merely a writ followed 
up with a discontinuance, I believe there never is any entry of 
judgment. 

The plaintiff, however, could not shew malice, and was 
nonsuited. 

Garrow A. G. and Comt/n for the plaintiff. 

Park and JLawes for the defendant. 


[Attornics, Mm/hfw anil Cullins.^ 


Vide Poynton v. Foi’stcr, 3 Canipb. GO. 


M UNBO V. De Chemant. 


Aftindutf, 
June I'J. 


T his was an action to recover the price of coals delivered 
to a lady, who was alleged to bo the wife of the de¬ 
fendant. 

It was proved that he had lived with her as his wife for 17 
years, and during that time had always introduced her into 
society as such. He' then turned her away, and it was while 
she was living separate from him, without any adequate means 
of support, that the coals in question were supplied to her. 


Althiiiiffh a 
man is con- 
chisivnly 
liable for 
necessaries 
supplied to 
a woman v 
while he is 
living with 
her as hit 
wife; when 
they have 
[ 216 ] 
separated, 
he is not 
liable for 


necessaries 

He now insisted that she was not his wife.—On the other suppucii to 

her otj thtf 

side it was contended that she was conclusively proved to be proumi that 

lie has lived 

with Her and represented her as hit wife, if he can shew that in point of fact they were not 
married. . 



21$ 


1815. 


MtmRo 
Dk Che* 

MANT. 


[217] 

Monday , 

June 19. 

A stipula¬ 
tion in¬ 
dorsed on H 
promissory 
note liy tlic 
payee, is not 
to be taken 
as part of 
that instrn - 
ment, with¬ 
out evi¬ 
dence that 
it was writ¬ 
ten at the 
time when 
the note 
was made. 


‘C4S1&)5 AT fiRlUS, 

feo; and that at all events he continued liable for neceaearief. 
supplied to her, having represented her to the world as his 
wife for a period of 17 years. 

Lord Ellenbokougii.— Had the goods been furnished 
while the defendant was living with this lady, his repesenta- 
tion that she was his wife would have been conclusive against 
him: but I think his liability for necessaries supplied to her 
after they had separated depends entirely upon whether he 
resilly has been lawfully married to her or not. If the jury 
think upon the evidence that she i.s indeed his wife, they will 
find for the plaintiff ; but the action cannot otherw'ise he 
maintained. 

V<'rdiet for the |)laiiiiiff. 


Pari: and Taricred for the plaintiff. 


4 dotphns for the d(!foiid jh 1 1. 


[AttorinVs, ,/anirx .'iikI ’Cvtimni‘hnt»,'\ 


Vide Rohhison v. AV//(ow, 1 (laiJijih.‘.14.0. 


Stonk V. M I'.TCAi.vi;. 

I *'I1E plaintiff declared in the usual form as payee against 
the defendanf, as maker of the following promissory 

note: 


" WisItecJcy I7th Jall/y 1811. 

“ 1’wo years after the date hereof 1 promise to pny to Edward 
“ Stone, Esq. or his order, the sum of one thousand pounds, 
“ together with lawful interest for the same. V alue received 
“ by me, 

“ £ 1000. Charles Metcalfe.” 
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J^othing, more ^tppeared on the face of the note; and the 
plaintiff launched his case by proving the hand-writing of 
the defendant as maker. The defence turned upon the effect 
of the following memorandum indorsed on the note: 

‘‘ Although the within promissory note is made payable to 
“ mo by the witliin-named Charles Metca^e, at the expiration 
“ of two years from the date thereof, still it is my will and 
“ desire that the money thereby secured shall not be called in 
“ at the expiration of that period, if the said Charles Metcalfe. 
“■ shall wish to continue the same on the within security for 
“ anif longerpei'iod. And 1 do hereby desire that my execu- 
“ tors or atlministrators, in case of my decease, do permit and 
“ snfier the same sum to remain on the within security, so long 
“ as it may be convenient to the said Charles Metcalfe, witlnmt 
“ suit at law c)r in equity against the said Charles Metcalfe, 
“ until three years after my death, provided hr continues to pay 
“■ the interest thereof regularly as the. same becomes due. Wit- 
“ ness iny hand this 17th day oi'July, 1811. 


“ Edward Stone. 

“ AV'itnoss, William Jiedin." 

It was contended on the authority of Eceds v. Lancashire, 
2 Carnpb. 205., and Hartley v. Wilkinson, 4 Canipb. 127., that 
this indorsement was to be incorporated with the note, and 
made the whole instnnnent a s|)ecial agreement, which ought 
to have been stamped and declared uj)on as such. 

But the indorsement was not distinctly proved to have been 
written before the note was signed. 

Lord Ei.i.enbokoiujh said, that if it was subsequtvilly 
written when the note had been perfected and ^h^!ivcred in its 
absolute state, it could not be consitlered as a part of that in¬ 
strument, although it chanced to be inscribed iqjon the same 
piece of paper. In that case, it was an agreement by way of 
defeazance, and it lay upon the defendant to produce it witli 
a proper stamp. But even if the indorsement had been con- 


1815. 

Stone 

V. 

Mbtcaue. 


[ 218 ] 
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1816. 


Stone 

o. 

METCAtrE. 

[*219] 


Tfirsdnif, 

June 

'W'^icre the 
defendant 
nails to his 
own wall a 
hoard which 
overhangs 
the plaiti- 
titt'’s close, 
the remedy 
seems to he 
case and not 
tresjiass. 


[220] 


temporaneous with the body of the note. His Lordship said 
he should have thought it the expression of* an intended 
courtesy to the defendant, and not a qualification of the con¬ 
tract between the parties. 


The plaintiff had a verdict. 
Garrow A. G. and Holroj/d for the plaintiff. 

Topping and Tindal for the defendant. 


[Attornics, W'nrthnm and 


PicKKiiiNG V. Ruud. 

T respass for brenhing an<l entering the plaintiff’s 
close, and placing a board over it, and cutting a tree, &,c. 

Plea, not guilty as to the clausum Jregil; and as to cutting 
the tree, a justification that it was wrongfully growing against 
the wall of the defendant, and that he therefore removed it, as 
he lawfully might. New assignment of excess, and issue 
thereupon. 

The defendant’s house adjoins to the ],)laintifrs garden, the 
IcKus in f/uo; and to prove the breaking and entering of this, 
the evidence was, that the defendant had nailed upon his 
house a l)oard, which projected several inches from the wall, 
ami so far overhung the sjcarden. 

Garroto A. G. and Jiichardstm for the plaintiff contended, 
that this w^as a trespass for which he had a right to maintain 
the present action. Cujus est solum, ejvs est mque ad conlum. 
The space over the soil of the garden is the plaintiflTs, like the 
minerals below, and an invasion of either is, in contemplation 
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of law, a breaking of his close. A mere temporary projection 
of a body through the air across the garden may not, be ac¬ 
tionable ; but where a board is caused permanently to over¬ 
hang the garden, this is a clear invasion of the plaintifTs pos¬ 
session. If this be not a trespass, it is eavsy to conceive that 
the whole garden may|be overshadowed and excluded from the 
sun and air without a trespass being committed. 

Lord EnLENnoEoiicH—Ido not think it is a trespass to 
interfere with the column of air superincumbent on the close. 
1 once had occasion to rule u})on the circuit, that a man who, 
from the outside of a field, discharged a gun into it, so as that 
the shot must have struck the soil, was guilty of breaking and 
entering it. A very learned judge, who went the circuit with 
me, at first doubted the decision, but 1 believe he afterwards 
approved of it, and that it met with the general concurrence 
of those to w'hom it was mentioned. Rut I am by no means 
prepared to say, that firing across a fiehl ?'// vacuo, no part of 
the contents touching jt, amounts to -,1 c/aasaaij/eg/t. JVay, 
if this board overhanging tht^ plaintifrs garden be a trespass, 
it would follow that an aeronaut is liable to an action of tres¬ 
pass (juare clausuni fregit, at the suit of the occupier of every 
field over which his balloon passes in the course of his voyage. 
Whether the action may be maintained cannot depend upon 
the length of time for which the superincumbent air is invad¬ 
ed. If any (jamage arises from the object which overhangs the 
close, the remedy is by an action on the case.—Here the ver¬ 
dict depends upon the new assignment of excess in cutting 
down the tree. 

The jury found for the defendant. 

Qarraw A. G. and liichardson for the plaintiff. 

Je7-V7s and A hbolt I’or the defendant. 


lAUorniest, Cnlfi/ anti Preslarnf.^ 


VOT.. IV. 


M 
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1816. 

PiCKEttING 

V. 

Rudd. 
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Wethip.siimf, 
June 21. 


In nil nctioii 
afriiiiisl llio 
hiiniJn'il on 
tile riot !u l , 
for (Utiiinge 
(lone to n 
house; the 
breaking of 
inside win¬ 
dow shnt- 

f 222 1 

te.rs, a win¬ 
dow sill, 
and the 
■wood of tin- 
fan-light, is 
siiffieient 
evidence of 
a beginning 
to |>nll 
down, if the 
mob are iii- 
t(*rriii>tcd 
and dis¬ 
persed 
while eom- 
niitting 
these acts of 
violence, by 
an alarm of 
the ap- 
proaeh of 
the mili¬ 
tary 


Samp.son V . Chambkhs and Another. 

T his was an action on 1 (i. 1. st. 2. c. 5. against two of 
the inhabitants of t he hundred of Oasulshin, for the da¬ 
mage done by a mob in feloniously beginning to demolish, and 
in part demolishing, the plaintilFs house u\ J larici/ Si reef. 

It appeared that during the riots respecting the corn-bill, a, 
mob assianblcd round the jiluintifl’s house, (mistakenly snj)- 
posing that it behinged to a, person who had sujiporleil that 
measure,) and threw stones and biickbals ag-ainst it lor a coii- 
sidenibh? time. Ju this luaimcr several ot’ tlie inside window 
shutters, a window sill, anti part of the wood of the fan-light over 
the door, were broken, but none of the window tVainos. The 
mob in the mean time hollowed oid, “ No corn bill!” While 
they were pro<u-ediag in this manner, g, ory was raised that 
“ the VicatdUhf bidc.bers nere coining.” The life-guanls 
immediately rode up, and the mob ilispcrsed. 

Lord ELT.iiAiBououon held, that there w'as here a sntfici- 
ent beginning to tleiuolish, within the vne.aning of the statute, 
and the plaintiff had a verdict. 

Garroio A. G., (Ja.se/n\ and Prahe, for the plaintiff. 

Park for the defendant. 


Sec the < ases collected Wins. Saund. 'Ml. b. (12.) 
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1815. 


ADJOURNED SITTINGS AT GUlLDHAl.L. 


Wali •ON v. Hastings. 


Monday t 
Junv. 2(>. 


E. 


IHIS was an action l)y the payee against the acceptor of a 
hill of exchange dated 10(h Jitfi/ 1815, drawn by 
l>ri>i>l,s, payal)l(! three months after date. 


J'lie plainlifl’ sold u'ooils to UrooAs, v.liicli it was agreed 
should be pttid for by a l)ill ol'exchange to la; drawn by Uruoks 
upon th<‘ defendant in favour of the ])laintirt‘. /boo/r.s accord¬ 
ingly on tlie 5fh .hili/ drew t he liill in fpjeslion, w hich bore date 
on that dav, and delivered it to tile plelntift’. On flie lOth 
of Jidif this IhlJ was ^-arried by an ag« nl of the pLiintiff to 
;he dcl'eiidant for acc(;ptan(t(S. 'i’he ilefeiu! nit said, “ .’is the 
iiill is now (.lated, I shall be I’rom Lotido// -when it iM. coines due, 
lint if you will alter it to the IDth 1 will aeeepf it.” 'flu; 
plaintiH''s agent altered it accordingly, and aftei it was so 
altered, the defendant, accepted it. No < ociui'niicat ion upon 
the subject was made to limoks, who in the iiiean time had 
left Einnli»i. . 


If after a 
bill of ex- 
fliiinprc is 
delivore<l 
by the. 
driuver to 
tlie [layee, 
its <inle is 
altered by 
an aeree- 
ineiil be¬ 
tween tbe 
payee ainl 
the drawee 
before uc- 
cei’laiiee, it 
is void as 
a'raiti.sl all 
tbe pui’lieM, 


./( 7 c/.s for the plaintift'contended, that the alteration bcang 
made before acceptance, the defendant v. as liable ujieai it as [ 224^ 
acceptor, although the drawer mighi be discharged. i!e 
relied ujton Pahni v. Winter^ 1 't'aiint. 420. 

TiOrd Ei.i.i.N no itoiiG n.—Upon the Kttuu)i laws T tliiuli tin* 
bill is void. It was an existing valid instrument liefoie tiu* 
alteration. It was niigotiated when tlohvered hy Urottks to 
the plaintiif. 'I’ho plaintift'as payee hatl aetjuiied an absolute 
interest in it, and iniglithave maintained an action upon it against 
the drawer. It did not remain inJicri till t he acceptance. As to 
the drawer it was before then a perl’ect instniment. Nor was 
there any mistake to be rectified. When drawn on the 5tlj of 

M 2 
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Walton 

Hastimoa. 


[225] 

June 2f>. 

A whar¬ 
finger by 
inserting' in 
his r<*eeipt8 
for fiWHln, a 
notice tlmt 
lie will not 
be responsi¬ 
ble for loss 
by fire, may 
entirely dis¬ 
charge him¬ 
self from 
such re- 
sponsibi- 
iSy. 


Jiitif It correspotided with the intentions l>oth of dmwer and 
payee. Tn the case cited, the objection on the stamp laws-is 
stated not to have been taken, although that was the ionly 
objection which could be taken with any effect. The case 
therefore decides nothing, and was hardly worth reporting. 
Here, when the date was altered, a new bill was drawn, and 
that could not be done without a new stamp. 

Plaintiff nonsuited. 


Jetvis and Tlspinasse for the plaintiff. 
Topping for the defendant. 


Mavim; i\ 'I'oi)!) and Another. 

T his was an action against the defendants as whaifingcis 
to recover the value of twenty-seven bundles of hrusiies. 

The pJaintiff, who resifh's at \nvcasfid, had ordered these 
brashes pf Wilkinnoit, liowlat, and ('o. rnanufucturers in 
iM/tdori. 'I'hcy iltjiiveied tiiein at the defendants’ wharf on 
the river Thames, directed to “ Mr. Mavhtg, Neurasi/e, to be 
sent by the next ship, ” and paid 3d. a bundle for wharfage, 
and fid. for tlie sufferance of the whole. The goods were 
burnt by accidental fire upon the wharf, before there was an 
opportunity to ship them. The receipt which the defendants 
had given for them being produced, was found to contain the 
following words, “ Not accountable for loss by fire.” 

Lord EllknBOK oucH intimated an opinion that this dis¬ 
charged the defendants from wliatevcr responsibility for fire 
they might otherwise have been subject to. 

Garrov) A. G. and Ilolroi/d for the plaintiff contended, that 
it was not binding upon the plaintiff at Neivcast/e ; and that 



TRINOT TERM, GEORGE 111. 


235 


though the defendants zoight on reasonable terms limit their 1S15. 

liability, t for loss by fire, they could not in this manner get -- 

rid of it altogether. Mavimu 

Todd. 

r '*'2261 

Lord ElIiEnbohougii.—-I think notice to the agent here ^ 
is notice to the principal at Newcastle. I am likewise of 
opinion that a wharfinger by such a notice may entirely get 
rid of his liability for loss by fire. It is evidence of a special 
contract for this purpose between him and every person who 
takes such a receipt for goods debvered at his wharf. Fire is 
such a terrible calamity, tliat it is reasonable the mere deposi¬ 
tory of goods should be enabled to guard against it, and to 
throw the risk entirely upon the owners. 

Nonsuit. 


Oar row A. G. and Holroyd for the plaintiH'. 
Park and Lawes for the defendants. 


[Attoruici, and l/oi/giun } 


Grossoi* Jacoh. 


f227] 

Alonday^ 
July 3. 


was an action against the acceptor of a foreign bill 
A of exchange payable at GO days after sight. 

Across the bill were written the w'ords 

“ Accepted 26th October 1814, 

li. Jacob." ‘ 


111 an action 
against the 
ai’ccnlor of 
a bill of cx- 
fliaivec 
jiayable 
aftor si^ht, 
if tile tle- 
fendunt’s 
signature IIS 
ncceplor is 
proved,the 
(laa> of tile 


acceptance 

The defendant’s name was proved to be of his handwriting'* 
but the words above were in a different hand, and it did not uUhnuj^hin 

mi • “ dircrcnt 

appear bv whom,or when they were written. 1 he witnesses inindwrit- 

* iiift. «'ill he 

presitmcd to have bt;t:n wiittcn by his authority. 
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1815, however stated, that wlien a bill payable after sight is to be 

--accepted, it is usual for -a clerk to write upon it the word “ac- 

Glossoi- ccpted,” with the date, -and then the drawee writes his own 
Jacod. name under. 

The defendant’s counsel objected that there was here no 
evidence when the bill was accepted, or when it became due. 
The pl-aintiff was bound either to prove by whom the date of 
the acceptance was written, or to shew that the bill was in an 
accepted state C3 days before the action was commenced. 
The dcfendiuit might have w'ritten his name upon it a month 
[228] ago, and the? plaintiff might since have superadded the fictiti¬ 
ous date of 25th October 1814, 

Lord Et.T.KNUouoi I will leave it to the jury to pre¬ 

sume that the date of tluf acceptance was writtiai with the 
delendant’s privity, at the time he accepted thebdl. This ap¬ 
pears to ht; according to mercantile practice; and it will be 
for the defeiulant to give some other date to the transaction. 

Verdict for the plaintiff. 

Park an<l Marrijal lor the plaintiff, 

Oarrow A. («, and l.aucs for the defendant. 


f Attuiijii'.s, H'lills mill CiUlius.\ 


rridny, Bo USl'IICL D V, BaRNES'. 

July 7. 


In an action 
on a valued 
l»olify, it ia 
no defence 
to prove 
tlmt tlie 
assured 
Lave re- 


T mS was an action on a policy of insurance on the ship 
Ocean, in the transport service from the 30tli of August 
•1814 to the 29th August 1815, against all risks except those 
undertaken by government, valued at 6000/, 


ceiyerl llie amount of the vuhiatinn in tliis policy from the nnderwriter.s on another policy, if the 
Rulyect iimttor iHmircd be proved t<> be of u vnlne equal to the sum received and tliat sonffht to 
be rceovenni. ® 
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Only 6001. had been subscribed upon this policy. 

By another policy with the IjomJnu Assurance tlie ship was 
insured for 6000/. being valued at 8000/. 

The ship was wrecked on the 22c,l of Ocloher 1814, among 
the Magdalen Islands, and the I^nidon Assurance thereupon 
paid to the plaintiff the 6000/. which they had subscribed. 
Evidence was now adduced that the ship was worth above 
8000/. 

The def(^ndant's counsel contended that this action could 
not bo juaintained, as tin* ]»laintifl’had already received the 
full amount of the sum at which the ship was valued by the 
policy on which the action was brought. Tlie plaintiff was 
e.stopped to say to the underwriters on this policy that the 
ship was worth more than (iOOO/., and therefore by receiving 
that sum he was fiiUv indemnified. (Jodsa// v. Holdero, 
9 East, 72. 

Lord Et.T.UNUonouou.—I think the valuation in this po¬ 
licy is only conclusive in settling a loss uj)on it between the 
assured and the underwriters who have subscribed it, without 
taking into consideration what has been transacted l)etween 
the assured and third persons. If a total loss happens, 
these unchfj’writers shall not pay more than the amount of the 
valuation; and if there be a j)artial loss, the valuation regu¬ 
lates the amount of the average contril)ufion. I will likewise 
take care that the assured do not recover upon the whole more 
than the nial value of the sul)jec.t-mutter insured. But 1 think 
it is not enough for the underwriters on a particular policy to 
shew that the assured has received from another quarter the 
amount of the valuation in that policy, unless this amounts in 
point of fact toucomjilete indemnity. In the present ca.se ^he 
ship insured is proved to have been worth above 8000/. The 
plaintiff has received only 6000/. from the London Assuraiu:c.. 
He has therefore an interest of 2000/. to which he may apply 
the policy on which the action is brought. That policy is 
only subscribed for 600/. 'riiereforc, when the whole of thaf. 


229 

1815. 

BoUSriF.LD 

V, 

Barnes. 
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Bousfiei.d 

tK 

Barnes. 


[231 ] 

Satvnlay , 

July 8. 

In an action 
on a policy 
of insur¬ 
ance, it will 
be presum¬ 
ed that the 
ship com¬ 
plied with 
the provi¬ 
sions of the 
convoy a<;t, 
till the con¬ 
trary is 
proved. 


CASES AT NISI PRltTS, 

sum has been paid, he will still be a loser to the amount of 
1400/. by the total loss of his vessel. 

Verdict for the plaintiff. 

Park and Taddy for the plaintiff. 

Topping and Marryat for the defendant- 

[Attornies, 7'onUinsout and Farlou\\ 


Thornton and Others v. Lance and Others. 

T his was an action on the guarantee of a policy of in¬ 
surance at and from London to Archange/. 

Several points arose; but only one of them was finally 
disposed of at Nisi Prins, viz. whether the onus lay upon tlic 
assured to shew that the ship sailed with convoy. 

The defendants’ counsel contended, that as*the statute 
34 G, 3. r. 57. expressly requires British ships to sail with 
convoy, and declares policies of insurance upon them to be 
void if they do not, it was incumbent upon the assured to 
shew that this condition had been complied with. 

Lord Ellenborough. —As the law requires that the ship 
should sail with convoy, I will presume that the law was 
obeyed till the contrary is shewn. This principle has been 
settled in Williams v. East India Company (a), and a variety 
of other cases. 


(«) 3 East, 192 
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The decision upon this point was acquiesced in, but a case 
was reserved for the opinion of the court, upon the efiect of 
the master of the ship being a foreigner. 


1816. 


Thornton 

V. 

Lance. 


Marryat and F. Pollock for the plaintids. 


Scarlett and Littledale for the defendants. 


[Attornies, Sherwood and Cooper.^ 
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1815. 


COURT OF COMMON PLEAS. 


ADJOURNED SITTINGS AT GUILDHALL. 


June 


Back and Another, Assignees of Burkows and Winn, 
Bankrupts, v. Goocu. 


An assign¬ 
ment by 
<leeil di' all 
the effects 
of a trinlcr 
to trustees, 
for the be¬ 
nefit of his 
creditors, 
with a pro¬ 
viso, tlml it 
should he 
void if all 
the eredi- 
Uirs did not 
mceeiite it, 
and that in 
the incan- 
tioie llui 
acts of the 


T his case turned upon the sufficiency of the act of bank¬ 
ruptcy to support the commission, wliicli was sued out 
on the petition of one liloom, and was dated 2Gth Deectnher 

1813. ■ 

The plaintiffs relied upon a deed dated 13th Dacember, und 
executed by both the bankrupts ; whereby they conveyed the 
whole of their elfects to trustees, for the benefit of all their 
creditors, wdth a proviso that it should be void if all the cre¬ 
ditors did not execute it, and that in the mean time the acts 
of the trustees should be good. 


should be The deed was not executed by the trustees or any of the 
Sofbank- creditoi’s; but the trustees, with the knowledge, and ap})roba- 


riiptcy, nl- 
thciuu'h not 
cxftaitcd by 
the trustees 
or credi- 
Uirs. 

Hut a cre¬ 
ditor who, 
without ex¬ 
ecuting, has 
assented to 

[233] 

the deed,by 


tion of Bloomy acted un(h*r it for a fortnight, arul during tha(, 
time took possession of 1200 sacks of meal belonging to tin; 
bankrupts. 

Shepherd S. G. for tin; defendant, first objected that the 
execution of this deed was no act of bankruptcy, on account 
of the proviso that it should be void unless executed by all 
the creditors. But 


sipproviHi^ 

of nets done 

thetm.s-*'^ Gibbs C. J. was of opinion that this proviso was imma- 
topped fhe deed gave power to. the trustees to act in the 

from set- . . ... 

ting it up as an act of bankruptcy, and it will not support a commission sued out by him as 
petitioning creditor. 
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mean time, and thus divested the bankrupts of all controul 
over their affairs, (a) 

Shepherd S. G. next contended, that the execution of the 
deed could not be set up as an act of bankruptcy to sujiport 
this commission, as Jihom, the petitioning creditor, had as¬ 
sented to it; and he relied upon liamford v. Baron, 2 T. R. 
594. n. 

Jjens Serjt. and Spankic for tlie plaintiffs. In Bamford v. 
.Baron, the petitioning creditors bad actually executed the 
<lee(l, and were the trustees uruler it, to whom the property of 
the bankrupt was conveyed. It was therefore properly held, 
that they should iK>t afterwards represent the deed to be 
fraudulent, and set it. uj) as an act of bankruptcy. But the 
tloctrine of that case has never been extended to persons who 
had not execute<i the deed. It may be admitted, that in 
point of fact Bloom ass<!iit(!d to the decid ; but executing the 
deed is the only assent which can operate as an estoppel in 
point of law. There can be no doubt that this deed was void, 
and that by executing it Burrows and Winn committed an 
act of bankrujitcy. Why then should the commission be 
ov(*rset, because the petitioning creditor, who w'^as no party 
to it, for a moment was willing to see wluUher the property 
could be fairly administered under it. and seeing that impos¬ 
sible, procf^eded to strike the docket I 

Gunns C^. J.—J am of opinion, that upon tlie principle laid 
down in Bamford v. Baron, Bloom cannot avail himself of 
the execution of this deed as an act of bankruptcy. The 
d«'ed contains a conveyance of all the effects *)f these traders 
to trustees, to be distributed in the manner therein specified. 
The law says the deed is void, as it takes the management of 
their aftairs completely from the bankrupts, and lodges it in 
the hands of trustees. But although the deed be void*by 
the operation of the baukr>n)t laws, it is not necessarily an 
act of bankruptcy. If a trader, without deed, transfers all 
his effects for the benefit of his creditors, this is void, but is 

(«) Vide Dutton v. Morrison, 17 \'cs. 193. Tapenden v. Bur- 
ffvss, 4 Bast, 


1815. 

ItAfK 

tt. 

Goocii. 


[234] 
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tSlSl not an act of bankraptcy ; because it does not fall within any 
of the statutes by which acts of bankruptcy are defined. To 
constitute thii act of bankruptcy, the trader must inake, or 
Gooch, cause to be made, a fraudulent grant or conveyance of his 
lands, tenements, goods or chattels, with intent tad«tfis0it or 
delay his creditors («). But the law says the deed cannot 
be considered fraudulent as to those who are privy and ias- 
[ 235] sent to it. A creditor who feels himself aggrieved, and thinks 
that he shall be defeated or delayed, may sue out a commis¬ 
sion, and rely upon the deed as the act of bankruptcy. But 
in Bamf'ord v. Baron, the principle was laid down, that those 
who have assented to the deed cannot afterwards set it up as 
fraudulent. If the deed be not fraudulent, .the execution of 
it is no act of bankruptcy. Here, although Bloom did not 
formally sign and seal the deed, he was privy to its contents, 
and he approved'of the trustees taking possession of the pro¬ 
perty under it, for the purpose of being distributed among 
himself and the other creditors. Indeed, it is admitted, that 
in point of fact, he did assent to the deecj. Having done so, 
I am of opinion, that he cannot now turn round, and say, 
that it was /raudulent. There appears, therefore, to be no 
act of bankruptcy to sustain lids commission which he has 
sued out. 

' Plaintiffs nonsuited. 

Lens Serjt. and Spankie for (he plaintiffs. 

Shepherd S. G., Onsloto Serjt. and F. Pollock, for the de¬ 
fendant. 


[Attoruics Windus ai«l AUhott.'], 


(a) 1 Jac. 1. c. 15. s. 2. 

I have been furnished with a similar decision of Mr. Justice 
CuAMunE, by one of the learned counsel in the cause. 

Hicks and Another, Assignees of Penforp v. Buui itt. 
WincliesteT Spring Assizes, , i 

To prove an act of bankruptcy, Burrbwgk put in a deed, by which 
[ 236 3 die bankrupt assigned all his effects to trustees, for the benefit of his 
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Withers and Another v. Lvss and Others. Saiutfiat/^ 

Jlune 24* 


r I trover for a quantity of rosin. 


A particu¬ 
lar parcel of 
goods ID the 


The defendants, jLy.w and Co., in September 1812, sold, and of a*warc- 
were paid for the rosin in question, which was then in their q 

warehouse, to Withers and Co., the plaintiffs. Not having nmch^er 
immediate occasion for the rosin, the plaintiffs requested that weight of 

it might be kept in their names and at their disposal, by the being un¬ 
certain, to 

lie paid hy a bill of exchange. The vendor gives the purchai'er an order to the warehouseman 
to weigli and deli\ er the goods, which is lodged with tlie warehouseman . hut liefore the goods 
arc weighed the purchaser becomes insolvent. Tlie vendor has a right to atop them in transitu. 


creditors. It appeared, however, upon the cross-examination of the 
subscribing witness, that the dt!ed was executed on'the 7th November 
1813, in consequence of a meeting of the bankrupt and several of 
hi.s creditors, (amongst whom was one of the petitioning ereditors,) 
called for the purpose of examining the bankrupt’s affairs, at which 
meeting it was agreed, although tJie petitioning creditor expressed an 
upinion to tlie contrary, l.liat the bankrupt should make such an 
assignment; —- that the deed was thereupon executcil by the bank¬ 
rupt, but was never executed by the trustees, or any of the creditors : 
and the same day, after the execution of the deed, the petitioning 
creditor made affidavit of his debt, and struck the docket. 

Jekyll and Gifford for the defendant thereupon objected, that as 
the petitioning creditor was privy to and consenting to this deed, he 
could not set it up as an act of bankruptcy to support the com¬ 
mission. 

To this it wa.s replied hy Burrovgh and Gaselce, that the cases 
had only gone that length where the petitioning creditor had actually 
executed the deed, which here he had not done. 

But Chambre J. ruled, that as he had been consenting to the 
execution, he could not now take advantage of it as an act of bank¬ 
ruptcy. lie therefore nonsuited the plaintiff’s, giving them, however, 
liberty to move to set it aside ; but no motion was made. 
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(lefendantis, which was accordingly done- On the 21st Septem¬ 
ber t\i^ same rosin was sold by the plaintifis to D. Bromer, 
through the intervention of a broker. Tlie following is a copy 
of the sale note : 

" Messrs. Withers and Co. 

“ I have this day sold by your order, and for your accountj 
“ to Mr. D. Bromer y 30 tons (more or less) of town made 
“ transparent rosin, in inatts, at 13.s'. {)d, per cwt. with custo- 
“ mary allowances, payable at the eu<l of 14 days, by accept- 
“ ance, at 6 mouths' date.” 

On the same day, the plaintiffs wrote, and delivered to 
Bromer a delivt^ry order for the rosin, in the following words: 

“ Messrs. Jjy.ss and Co. 

“ Please to weigh and deliver to Mr. 1). Bromer, or order, 
“our transparent rosin, in mutts (about 30 tons more or 
“ less). 

“ Wilhers and Co.” 

This order was Ictdgevl with the vlefentlunts by Bromer, and 
on the Gth October they were ready to weigh ami deliver the 
rosin to him, but he ne.ver sent any person to see it weighed. 
In eonsetpienee it never was weighed, and it has ever since 
remained in the dehmdants’ warehouse. 

On the 17th of Oct otter Bromer stopped payment, and on 
the 19th of the same month the defendants received a written 
countermand of the order to tleliver the rosin to him, with 
notice to hold it on t)ic plaintilPs account. A commission 
of bankruptcy isjsued against Bromer on the 2d of fttovernber. 

There was afterwards a demand and refusal to deliver up the 
rosin to the jilaintiffs. 

Vaughan Serjt. for the plaintiffs contended, that till the 
j[’Osin was weighed t^ delivery to Bromer was not complete, 
and the right to stop in transitu subsisted upon his insol¬ 
vency. 
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Shepherd S. G. contrii, distinguished the pi’esent from the 
cases lately decided upon this subject, by this circumstance, 
that here the whole of the rosin was sold to It was 

a sale to him of a specific parcel of rosin, and no question 
about the identity of the subject matter sold could arise. 
Therefore, upon the lodging of the delivery order with the 
defendants, they became his agents, and ritld the article on 
his account. Suppose the rosin had been sent home to 
Jiromcr's own wai'ehousc, without being weighed, there can 
be no doubt that the delivery would have been complete. But 
what difference can it make that it rcnlliined at the warehouse 
of Ins agents, for vvliich he was paying rent. That part of 
the defendants’ warehouse, in which the rosin lay, was his as 
much as if tlie whole had been demised to him.— On the 
statute of ./unM’.v, likewise, he argued that the goods woidd 
pass to the assignees of Brouter. 

Ginns C. J. — Here something was still to Ijedone to ascer¬ 
tain the price of the commodity. 7'lie rosin was sold at 
13,s. 9d. per cwt. and the (juantity was uncertain. Therefore, 
till it was weighed, the bill ol’ exchange by which payment 
was to be made could not be tlrawm. That being so, accord¬ 
ing to the decisions, both of this Court and tlie Court of King’.s 
Bench, the didiverj^ was not Complete, and the right to stop 
in frniisifii subsisted. I thfnk it makes no dift'erence that the 
whole of the rosin w^as sold. The principle, 1 take to be, that 
while any thing remains to be done to ascertain the price, the 
possessioxr is not consiflered as transferred to the purchaser. 
Had the rosin been burnt in t he defendants’ w arehouse without 
being weighed, how could ])aymcnl have been made accord¬ 
ing to the terms of the contract ? If nothing remains to be 
done to ascertain the price, I allow that a delivery order hxlg- 
ed with the warehouseman is a. sufficient transfer of the pos¬ 
session, although no entry for that purpose be made in his 
books. The order here is, “ weigli and deliver.” There 
could be no delivery under it without weighing, and the goods 
never were delivered to Jiromer .—^The statute of James de¬ 
pends on the previous question, for if theji, were never delivered 
to him they could not be in his order and disposition. 
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Verdict for the plaintiffs. 
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Saturday, Gl LLAN, WidoW, V. SiMPKIN. 

June 24. 


TTberc is an 
ngrci'.incnt 
t<o carry u 
" passenger 
on board a 
ship from 
jMndun to 
the We\t 
JntUfS, the 
passage 
money to 
be paid in 
tjoniluK be¬ 
fore the 
commence¬ 
ment of the 
\oyage. 

Tile passen- 
Kcr puts his 
baggage on 
board in the 
Thames, 
meaning 
himself to 
embark at 
Ports¬ 
mouth. Tile 
ship is lost 
in going 
round to 
that plare. 
—The pas¬ 
sage money 
cannot lie 
rceoveicd 
back. 

.rllitrr if 


the agree- 

[242] 


ment had 


been to 


J^ONEY had and received, to recover the sum of 42/. 

The defendant was master of the shiji Friendship, in which 
he had agreed to carry the plaintifi’ as a passenger to Antigua 
in tJje West Indies, for 40 guineas. This sum she paid liim in 
London, before the commencement of the voyage. Tlicre was 
some doubt ujion the evidence, whether, according to the 
agreement, she was to be carried from London or from Porls- 
moulh. She intended to have gone on board at tlie latter 
place; but in point of fact her baggage was sliipt in the river 
Thames. In proceeding round from thence to Portsmouth the 
ship was lost. The witnesses stated, that it is usual for tlie 
passage-money to be paid in Ijondon, and that the stores for 
the use of the passengers, during the voyage, arc always put 
on board in the river. 

Gibbs C. J. desired the jury to consider, whether, with re¬ 
spect to the plaintiff, the voyage was to commence from London. 
Even in that case, if the money had been to be paid at the 
end of the voyage, the defendant could not have recovered any 
part of it, there being an entire contract to carry the plaintiff 
fmm London to Antigua. But if the voyage was commenced, 
-and the ship was pi^vented from completing it by perils of 
navigation. His Lordship said, the captain may be entitled to 


carry the’ - ''Ji/' '/ 

passcngefcfrflMf^ /’orl.twioKM to the tPest Tadics. 
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retaia the passage-moaey previously paid to him. The con- 1815. 

tract for this purpose may either be express or may be evi- - 

denced by established usage. Here it is proved* that in West 
India voyages the passage money is paid before the voyage Simpkin. 
commences, and it does not appear to be returned, altliough 
the voyage is defeated. On the other han<l, if the ship was 
lost before the commencement of the voyage for which these 
parties had contracted, the money paid by anticipation must 
be returned. 

Verdict for the defendant. 

Vaughan Serjt, and hawa for the plaintiff. 

Best Serjt. for the defendant. 


Vide Andrew v. Monrhonse, 5 Taunt. 43.5. 


Peel r. PnicE. 


[ 243 ], 

'J’vrsdiw, 

'.S'- 


T his was a special action on the case for deceitfully re- a Runepal 
presentiiig that the defcndant’.s siiip would sail from the been^v'er^ 
port of London to Messina and Naples, and then altering her [,artiadar 
destination to Naples and Messitia, whereby the plaintiff, who {ierXstin 
had shipped goods on board her for Messina, and effected po- “i”'" ««»« 
licies of insurance to cover that risk, was afterwards forced to St«rcdf tlie 
effect other policies at a higher premium, giving the ship {J^ndto 
leave to sail to Naples before going to Messina. noUce^the 

alteration 


In February 1813, the defendant printed and circulated a ^ntmwbo 
card, stating that this ship was to proceed to “ Messi/ta and on^aiSf* 
Naples." One of these cards had been received by tlie plain¬ 
tiff, but at what time did not appear. No freight offering, the 
defendant, about the month of April, ^tered die destination 
of the ship in this amongst other respects, that she was to sail 
Vot.IV. N 
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to “ Nftpks and Messina.” A fresh card was printed and placed 
in the defendant’s counting-house. Tin? plainfilf after¬ 
wards «*auie there to enrjuire alxuit the ship ; hut tliere was 
no evidence tliat lie saw th(> first card, or that then, or wlieii 
the goods wer-e received oir hoard, or at any otluu’ time, a copy 
of it Avas delivered to liim or any of liis agents. The ship 
sailed to \V/y;/('s- in the (irsi instance, and the jilaintiff effected 
poliiacsin the nianner slated in tiie declaration. It w'as prov¬ 
ed to he counnon to alter the destination of ships wlien freight 
cannot be ]m>cured for them. 

S/iep/ierd S. G. for the dehaidant, conteiuled that the plain¬ 
tiff was hound to have made sjiecitic imjiiiries as to the tlesti- 
nation of tlie ship, before he jmt his <j,<>ods on board ; in 
which case he would lane learned that it had been altered. 
His loss arose from his own neglig(mc<>. lie might liave sap- 
]josed that, the card issmsl in I'ehniartf was obsolete in Juiie.i 
The defendant could do no nioie than print and circulate 
fresh card in the usual autiuier. 

Giuus C. .1. He might have diliverisl a copy of that card 
to the iilaintilf; and I think lu^ was bound to do so. When 
a card has been pvdjlished, ad\ertising a sliip fora sjiecifiit 
voyage, if that hi! aJt.i'red, I am of opinion tliat the owiuir is 
hound to give specific notice i.f I he alteration, to all persons 
who afterwards siiip g;oods on hoard the vessed ; npd that he 
is otherwise answerable for the lass w hich they sustain by sup¬ 
posing that the destination of the vessel nmiaiiiff unallured. 

The plaintiff had a verilict for the difference of premium in 
effecting the two sets of policies. 

‘ Best Serjt. and liirhardstai for the plaintiff. 

Shepherd S. C., Pdl Serjt, and Camphell, for the defendant. 


fAttoriiics, Williis ail«l Ninrl.'\ 



TRINITY TERM, 55 GEORGE III. 


245 


1815 


Rosk and Another, AssipKH s of Ci.a rsj'.v a I]iinkruj)t, v. 

Ro\v( Koi r. 


T’httrsdiUf ^ 
Jtfuv 2ii. 


rpiIE question in this ease was upon (iic suhieiency of tlie 


pctitioniu”; creditor’s debt lo suj)p<jrt the coininissioii, 
whicli was dated 5th Dcccinln'r JSi l. 

The jdaintiffs relietl u])om a hill of exelian^e dated 2dd 
Ovlohcr, 18]-I, drawn hy the; hankrnpt, payal)!o to liis own 
ojdcr, at lliree luonths aftei- dale, upon and acceplisl hy 
J. Sherwood, indorsed hy llie hankrnpt to J. \\ iddroii, and 
by him to the petitioning; ertslifor. 

The def iidant’s counsel made, two objections, 1st,'I’liat 
this bill could not constitule a "ood pelilioninL>; creditor’s 
debt against the diav.a.r, (ill it uas dishonoured by tin.' ac- 
c(!j[)toi’: and, 2dly, n'hat tliere was no tw idenee (hal it liad 
Imhui indorsed to (he jiel.itioniny; creditor bcl’ore tiie connnis- 
sion was sued out. 

On the other side they contended that a l)ill of exchan^t', 
payable at a future day, is a ”ood petitioning' creilitor's dcdit 
against the drawer, by virtue of 5 (n'o. '1. e. dO. s. 22.; and 
tliat it must be presumeil that this bill of exchange was in¬ 
dorsed to tile ])t‘titionini;' creilitor before h<* sued out the ecun- 
mission. 


"WIkmv fhr 

*s 

S('f lip 

l«* (ii'f’orl 
•I ('• ■l•llsli.s- 
M'H! n\' 

Iiunk rtijjt- 
r\ , is ;t hill 
n; < yA'Ii iit'iO 
tii tiwii hy 
llii' !ia](U- 
nipi :in<{ in* 
(loi'.sff! Ho 
tlif 

(litor, 

rItMict' iiiiist 
Ilf nddurotl 
that. if. s\ ■;t.s 
so ijidorsi’fl, 
lu'i’on' llu; 
soini; (>ut of 
t !i«* coni- 
inis^vioii. 

O. ivhr- 
thcf a hill 

is a j»ofMl 
potitioninj,!;- 
cretiitor’s 
dchl ;ij>ain5it 
the dniwor, 
lu'foro if. 

hi’ct mil's 
dill*, or has 
liccii dis- 
lioMonn'd 
hy till' uf- 

cejitor. 


Gdins C. .1.—I think the ])etitioain^' creditor’s debt is jiot [ 24G ] 
sufficiently est.al dishes I, as you have not shewn when th(> bill 
was inrlorsed to him. I give no ojiinion on tiie point, ’Mk- 
ther it would have constituted a good jietitioning creilitor’s 
debt, had it been proved^to have been in his liaiuls before the 
suing out of the commis,sion. 

Nonsuit. 


N 2 - ' 
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Jiesl, Vaughan, Serjts. and Wylde^ for tl»e 


Rose Shepherd S. G. and Taddy for the defendant, 
Row- 
CROFT. 

[Attornien, I)tnnrt% and Jteardon.'] 


But a negotiable security, drawn before and indorsed to the peti¬ 
tioning creditor after the act of bankruptcy, and before the suing out 
of the commission, is a good ];>etitioning creditor’s debt. Bingley v,. 
Maddison, Co. B. L. 20. 


O’Reilly and Others y. Royal Exchange A.ssubance. 


Where u 
poVuy of in¬ 
surance 

[247] 

contuins a 
warranty 
against sei¬ 
zure ill iiiirt, 
if the sliiji, 
to av'oiil 
sueh Sei¬ 
zure, runs 
to sea be¬ 
fore s>ie is 
properly 
loaued,and 
is, in con- 
seiiucnce, 
obliged to 
go to a port 
out of the 
course of 


T his was an action on a policy of insurance on goods in 
the Valhcr'uut at and front Lm Guayra to the ship’s port 
of discharge witliont the Ballir. and nort h of Goitenburgh,. 
with liberty to (ouch at a port in ilngland for orders, and .also 
with liberty to join eoin oy at the place of rciidezvo.us in the 
H'c.y/ Indies, warranted to depart /inally fur Kurop; on or be¬ 
fore (he 1st of August, and also warranted free of capture and- 
seizure and the eousequenres thereof in port in Lai Guayra, ftt 
12 gniueasper cent,, to return 2 per cent, if the ship i^bould 
not touch at Jamaica or the Havannah, and arrive j—-with,, 
other returns not necessary to be specified. < 

The Cutheiina arrived at ha Griayra on the 26th of March,. 


insureS^iiic 16th of May began to take in her cargp.c She. 

underwrit- was about half loaded when the Spanish patriots, then in poBg 
MablTfor a session of the province of Caruccas, were defeated in battle, bji 
losi*^****^”^ the royalists, who advanced upon La Guayra. The Cathe- 
rina was forced by the magistrates to take on board as pas¬ 
sengers a great number of persons who were afraid of being 
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massacred, arid bn il^e T^th of Jultf she cut her cable £uid pro¬ 
ceeded to sea, under the protection of an English ship of war 
bound to 6Y. Thomases, From being too light, she fell greatly 
to leeward, and made the small island of Casa del Muerte, to 
the southward of Porto Rico. She was incapable of beating 
up from thence to St. Thomas's. A few days before, she had 
lost the hook of her rudder. Partly for the purpose of get¬ 
ting the helm repaired, and partly for the purpose of completing 
the homeward cargo, she proceeded to Jacmel on the south 
side of St. Domingo. This was very considerably out of the 
direct course of the voyage to England^ wliich would have 
been through the Mona passage. It was, however, the most 
convenient port for getting the helm repaired and for complet¬ 
ing the homeward cargo. From having the patriots on 
board, she could not touch at. any of the Spanish islands, 
which were all in the possession of the royalists. She aivived 
^at Jacmel on the 18th of .lull/, and was w recked there on the 
24th of the same month. If the sjiip had not been so light, 
slie could have made St. Thomas's without dillioulty in the 
first instance. The intention was to have com]>leted the 
homeward cargo there. Jacmcl was then substituted, upon a 
consultation between the super-c-argo an<l the master of the 
ship. A part of the outward cargo was still on board, and 
that required to be unloaded and disposed of before a home¬ 
ward cargo could be procured. 

Gibbs C. J. was clearly of opinion that under these cir¬ 
cumstances the plaintiffs were not entitled to recover. He 
attached particular weight to the warranty in tlie policy 
against capture and seirmre in port. To avoid a loss of that 
for which the defendants would not have been liable, the 
ship cut her cable and proceeded to sea in a state in which 
she was not properly fit to perform the voyage home. After 
that, she goas to a port out of the course of the voyaga, to 
unload Jier outward and to complete her homeward cargo, 
without any liberty for that purpose- She might do so, to 
be sure ; but not at the risk of the underwriters. 
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Plaintiflii nonsuited. 
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Sec next case. 


Wuhtcsifitif, OTIeiley and Olliers v. Gon m k. 

Jiih/ 5 . 
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to 
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I 
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Sllbnoijlioilt 
loss. 


rU'^lTlS WHS an aclion on a i«.)licy of insurance on the freighl 
oi' tlie same sliip, in the .same voyaoe nientioru'cl in (in, 
precedino ca.se. The ris,t Ju re was de.sm ilied to be “ at and 
li'oni J^/ (iinn/ra and any |)or( or ports, place oi' placo.s. on 
th(^ S/xinis/i M(dn, all or any, to any port orjiorts in tlie Am/// 
Sen, not in the Unhic, nor northward of ilnUcidiitnfh, all or 
any, will) Jiberty tocaliat.dl ( ranyoftlie lic.v/ India i.sJands, 
colonies, and settleinenls, at (ifhrallftr, any port or ports in 
Sfjain vvidiont the Shiii<dils, and at any port »»r ports in 
.lln;j:land, to wait for orders, or for any piirposi's v*}iatso{;ver, 
all or any. warrantid to .sail on or b< lore the ist o\'Aifj:usl, 
1SI4.” And to (In; iisnal nord.s, ojviiio-leave to tone]/ and 
stay at any ports or places whatsoever, were snbpaned (he 
followingwords in wiitino: “ And w heiv.soever to .seek, join, 
and cxcliangc convoys, load, unluatl, and reload <<oods and 
spe<ne, wait for orders, or for any purposes whatever, all oi- 
any, witliout being deemed any deviation.” 

The evidence here was the same as in tlie former case. 
The plaintiffs’ counsel contended that the policy was es.senti- 
ally different, and relied upon MeUa/fe v. J*arri/, 4 Campb. 
123.; while it was insisted for the defendant that the liberties 
contained in this policy must be confined to ports in the 
direct course tif the voyage from La Guayra to Eurojtc. 
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Gnius C. .1.—This case is widely (lilVercnt IVoni tlie last. Ifilf). 

There th ship was warranted liee ol' sei/iire in jjort; hut this -- 

poli(-y is without any siieh o.\cc|)tion. S]ie was, tlterefore, v 

nntpicst' >nal)ly under its proteetion when she sailed li[;ht tlowM;. 
Worn Ijd OiKfifra: and the jn csent underwriters, wlio would 
/luvc been liabh; had she been seized in port, can make 
no ohjec tion that she was unable to hear up to iVt. Thomas's. 

She was forced fo .sail lij.^’iit, and was unable to pursue ’the 
direct voyage Inane. Finding it impo.ssible to make Si. 

Thomas s, it will be for the jury lo consider whether 
was not, under all the circuuislunces, as convenient a port 
as she could have selected- 

V'erdict I’or the plaintill’s. 

Leas, lihsscl, Serjts., and IJulvdah, for the plainlills. [ 251 ] 

.Rest, Serjts., and CamjthcU, lor the defendant. 

* 

I \f I'dili.'*'.*-' / b'///////v | 


Tlie C'oiiii of Coauuon I’li-as e:i'.iatod u new trial to hav<' the fact 
• fartlu r invi sli^alo<b \vli(.'i!u r tlie shij.i, not briiia able to i!ia.he Si. 
Thomas's, nor Ut loach al anv of tin; Si>'nii.sh islaM<ls, vva.s out of 
lh(‘ projKT course of her vocaa*' Imaic, on ji'oiii^' lo Jacmcl; but the. 
second jury came lo the same <'onchi ;iou. 


Si'CAK e. Ti; 'V\ i.iis and yNnotlier. 


'J'luirsflttify 
Jutf/ (>. 


ER for 20 hogsheads of sugar, d'lie defendants, rm 
* the 2d of Sov. lHi4, purtdiased the sugars in (pie.stion 
from Davidson, (Iraham, and Co., by whom they had been im¬ 
ported, and received from them the dock delivery order, 
which was immediately lodged with the IIW fadia J)och 


(tikkIs 
licinif cii- 
Irivfl ill tin; 
Ixiuks of 
I he W. I. 
J)(ieK 

j>:iiiy ill Ihe 
nmiie <il 
lie re'-ei\'i’s 


the nsual duM|ue for tUein, wliich, having said tlie gnods to B., lie iiiilorses and del \ ers to 
liiiu. li. scUh the gotKls, and delivers the rhe<ine to O. on credit. On tl.’s insidu nev, A. 
cannot lawfiiUy take iiossession of the goods, allhongh they have continued lo stand in his 
niunc, und the cheque ha.H not been lodged with the Dock Coni'inuiy. 
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,S8ai6. Comp<jnyi,,^.^h^ *^g(lr^ ly^r^ thpw 

. . bQ 9 >k 8 in the nstmes of tlie defendsints^ who reppi«e4.,%ri,^^Hx 

■ the usxial cheque or certificate. On Uie. 4th of J^fxver^er 

^^l^vTERs. the sugars were * soUl by the defendants to J. Meabj/, and on 
t ^ the 25th of November, hy Meabj/ to Greaver, when the olefine 
or certificate indorsed by the defeiKlants was delivered tq hun. 
In payment of the sugars to Mcaby, Greaves accepted a.j^ill 
for 950/. payable at 70 days. On the 6th of Janimri/, Greaves 
transferred the chetyje or certificate to the plaintiff, as a secu¬ 
rity for 2000/. which the plaintifi’ then advanced to him, and 
which still remains due. On the 16th of Januarj/^ Greaves 
stopped payment, and next day the defendants gave notice to 
the Dock Company not to deliver the sugars except to Iheiti. 
Greaves's acceptance became due, and was dishonoured, the 
4th of Februaiy. On the 17th of the same month the de¬ 
fendants applied by letter to the Dock Company for a dupli¬ 
cate cheque or certificate, representing that the original wa^ 
lost. A duplicate was ^eeor(linc>ly granted, muler which, on 
the 18th, the sugars were delivered to (fie defendants. The 
sugars had all along remained in tlu; names of the de¬ 
fendants, who paid rent for them to the company down to 
that time. Had the plaintiff presented the cheque or certi¬ 
ficate to the company any time before the l7th oi' January, 
he might have had the possession of the sugars; but he did 
not do so till the stop Ivatl been put upon them after Greaves's 
insclvency. 

Shepherd S. G. for the defeiidants contended, that the goods 
had been properly stopped in transitu. Till tl»c certificate was 
[ 253 ] lodged with the Dock Company, they were not in the pos- 
sessixm of tlie purchaser, and any previous fielldr had a right 
to stop them. The only way in which it could be argued that 
the j) 08 session was changed, was by asserting tlmt tlfb|pock 
Company had become the agents of tlie plaintiff, an# held 
the grxods on his account. But how could that be, when 
there never had been any privity whatever between these 
parties. The payment of rent by the defendants was decisive 
to shew that the Dock Cotnpany'had contintied their agents 
all along. The Dock Company were merely in the situation 
of common warehousemen, and must neoesSanly be consider- 
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df tliAt party Who deKvered the good^ to them, 1*^5. 
'ift'Wh^^ name the goods stood in their books, and by whom 
'l^ey Were recompensed. sp«a.ii 

TravSrc. 

'Gians C. J.—I think the defendants had no right to stop 
these goods. They had been paid for them. This is an im¬ 
proper attempt on their part to assist Meahi/. They have not 
got porfsession of the goods in the exercise of any right to stop 
in tratwtu, but by a falsehood. I am of opinion that the 
plaihtiff, to whom the certificate was transferred for a valua¬ 
ble consideration, is entitled to recover. 

Verdict accordingly. 

The gentlemen of (he special jury observed, that in practice 
the indorsed dock warrants and certificates are handed from [ 254] 
seller to buyer, as a complete transfer of the goods. 

IjChs and licst Serjts. and Campbell for the plaintiff'. 

Shepherd S. G. and Richardson for the defendants. • 

[Attornies, HWt and .-Twory.] 


Vide Withers v. Lyss, ante, 237. 


Haruer V. Brotherstone and Another. Thur^iay, 

July 6. 


T he first count of the declaration stated, that the plaintiff There is wo 

carried on business as a merchant at Pernatt, in the em- 

oire of Russia; that a ship of the defendants’ called the Mar- on tiw* part 
r * of the 


owner of a ship, that a bill of exchange dra^vn by the master on a tliirU person for money ad¬ 
vanced f<»r the ship’s use abroad, shall be duly honoured. 

A cliartercd ship, at her outward port, beinj? in want of money for her necessary disliurso- 
ments, a inercliant there being shewn the charter-party, by which the freighter t'Acnants to 
fumisti what money might lie required for the necessary disbursements of the ship, advances 
the requisite sum to the master, and takes a bill of exehange drawn by him foi the aniounl upon 
the freighter : held, that on this bill being dishonoured by the freighter, the ownci of the snip 
was mot liable ftw any part of the money advanced. 
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1816< garetf l>eiQg at that place, a sum of money was necessarily 

--— wanted for her use; that thereupon, in consideration tJiat the 

Harder plaintiff would advance this money, the defendants undei took 
Brother- (hat a bill of exchange, 1o be drawn us a sec indy for the 
[255] amount, by Jienjantnt Johits, \}u' master of the ship, on 11/7- 
Z/V//// >Sltarpli's, at .I.Avei]n>i>l, should be duly Jionoured ; that 
the plaintiff did accordingly advance the money, but l^liarph's 
refusevi to accept or [ijiy the bill ; by nu'-ans whereof it was 
returned to the plaintifl at. l\’r/iaii, and he was compelled to 
pay a large sum of monej'^ foi' rei-ambio, and otlu'V charges 
upon it. The declaration likewise contained the usual money 
counts. 

fjiiiBS C. .1. stated, that he was clearly ol'opinion tiu'.re was 
no im])lied undeiiaking on the ))arl o(‘t he ov\ ner of a ship, 
that a bill of exchange drawn by the master on a third per¬ 
son, for money advanced for the ship’s use abroad, shall be 
duly honoured.-—Ujion this intimation the special count was 
abandoned. 

The Marga?rl w.is cdiartered by the defendants, her owners 
to WiZ/tani S/iiir/i/cs of IJropool, for a A oyagT; from Sctmislh’ 
to and Vtr/utn, aiyl from thence to Livt-rpon/, to 

bring home a cargo of deals and iron on his account, at cer¬ 
tain specified rates of freight, which was partly to be j)aid 
“ by advancing tlu^ master of the vessel for the time being 
*• what money he might reipiire for the vessel’s necessary dis- 

bursements at iV/v/z/w, free from any commission, at the 
‘‘ current exchange.” 

Upon the arrival of the shi|> at Penimi, Johns, the master, 

[ 256] I’y plaintiff, who is a merchant there. Johns 

shew’cd him a copy of the charter-party. A considerable sum 
of money was necessary for the slu}fs disbursements. This 
the plaintiff advanced to Johns, and he furnished certain 
stores of which she stood in need, amounting altogether to the 
sum of 364/. lO.s. 1 l/Z, For this Johns drew a bill of exchange 
in favour of the plaintiff upon Sharpies. The ship was lost 
upon the liomeward voyage, and Sharpies refused to accept 
the bill. 
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Gi bbs C. J.—I am of opinion that the defendants are not 1815. 

liable in this action. No |nivity is established between them- 

and the plaintiff. He appears to have advanced the money 

on the credit of .S7w/'w/c.s. He first sent for the captain, ami Buothkk- 

,* I , I . f. *1 SIONU. 

he was shewn the chartei-party before any part of the money 
wjis advanced. I cannot eoiisi<hjr the capcain as the assent of 
the defendants when the mom'y was advanced to him, and 
1 can discover no ijuplied promise on their part to repay it. 

Plaintiff' nonsuited. 

Shepherd S. G. and ('amjdte/l \‘or the plaintiff. 

Vai((rh(tn Serjt. and LiUJedn/e fV)r the defendants. 

f Attoriiics, Unit iinil 

\hile Cfirt/ bn>. Par. Cas.*‘28 f. JjliHuia v. Williams, 

A1)I>. Shi))p. 128. 


T 


Maii.su r. Pr.nni.i: and Others. 

pni S was an action of covenant on a cliarter-])artv, by 
w hich the |>laintifl, master of the ship Hover, let her to 
freiohttr> the defendants, for a voya<xe from JmihIoii U) Antwerp, 
and the defendants covenanted, that “ llit“ said master or his 
“ assio-ns should be ])aid by the allieiuhter.s or their assigns, 

“ on a richt and true flelivery of lier cain'o accordiniij to the 
“ bills of lading signed by tl:e master, in full for IVeight and 
‘‘ primage 400/. sterling, with 10/. hat-money: the. ve.sse\ to iiori.tlir 
“ l)e addressed to the said aliieighters’ correspondent at An- n'ls'liis-' 

“ twerp.” The declaration allegj'd tliat the voyage was perform- 

ed, and assigned a breach in the non-payment of the 410/. jii. rc t.ik- 

' ^ ‘ mu lioni 

till* iVpi;:;lit- 

cr*s uQ:cmt, who was furnishiMl with fuiwls to jmy Iiiiy ihc a bill of pxclmnq:^ upon a t hird 

porsuh, by whom it in accepted, if tht^ bill ia not duly honoured, althoufth tln^ iurebt fuil M-ith the 
amount of the frcii^ht in his hanrls ; unless the muster hud the ofl'er of cash juiyiucyit, ;inil pre¬ 
ferred the hill for his own conveniiMicc. ^ 


y-vz/A///, 
Juhr/ /. 

\'.'hc;*t; 
then* is a 
charlcr- 
parly rovc- 
naiiLiiip: for 
]Kiynn'nt of 
i roiixhl. on a 
riii'ht and 
tnu* dfli- 
very (tf the 
^o(>d> iit a 
fmvip.n 



1815* 

MAlMi 

w. 

PBDDnii 
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M&W Ar NISI PRIUS* 

The defendants pleddcd 1st, payment geneiu%; and J^dly, 
that after the delivery of the cargo at Antwerp, onte Josejih Osy, 
to whom plaintiff was directed to apply at Antwerp touching 
the said cargo, and the said freight, primage, and hat-money^ 
paid plaintiff the sum of 16U. 13«. 6d* of the said sums of 
400/. and 10/. and for the residue thereof gave to plaintiff his 
certain bill of exchange, drawn by the said Joseph Osy upon 
certain persons in London using the style and firm of Messrs. 
Baker, Mant, and Page, and bearing date on the 18th day 
of April 1815, payable at GO days’ date, to the order of 
plaintiff, for the sum of 258/. Gs. 6a?. residue of the said sums 
of 400/. and 10/., which said bill of exchange, the persons to 
whom the same was directed as aforesaid, afterwards, &c. 
duly accepted, and which said sum of 151/. 13s. 6d. and 
which said bill of exchange })laintiff freely accepted , took 
and received in full payment and satisfaction of the sums of 
400/. and 10/. in the declaration mentioned. 

Replication to last plea, that the said Joseph Osy, as agent 
and assign of defendants, gave, and plaintiff’ received from 
the said Joseph Osy, as such agent and assign, the said bill of 
exchange, only as a security I'or the sum of 258/. 6s. 6^/. parcel 
&c. and that the said bill of exchange afterwards, and before 
the commencement of this suit, to wit, &c. on account of the 
insolvency of the said Joseph Osy and the said Messrs. Baker, 
Muni, and Page, became and was of no use or valhe to plain¬ 
tiff’; without this, that plaintiff took and received the said sum 
of 151/. iSs. 6d. and the said bill of exchange, in full payment 
and satisfaction of the said sums of 400/. and 10/. &c. 

The case was tried upon admissions, which stated, that tlie 
defendants duly freighted the plaintiff’s ship Rotter, and that 
the said ship proceeded to Antwerp, and duly delivered her 
cargo to the consignees thereof; whereupon the plaintiff’ be- 
.camc entitled to 400/. freight and primage, and 10/. hat-mo¬ 
ney:—that the defendants having directed the plaintiff to 
address himself to Joseph Osy, who then resided at Antwerp, 
for his freight, primage, and hat-money, wrote, on the 17th 
day of March last, a letter to the said Joseph Osy, to the 
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effect following, which letter was duly delivered by the plain¬ 
tiff to the said Joseph : 

“ Mr, Joseph Osy, Antwerp, 


Sir, 

" The present will be hapded you by Captain Stephen 
Marsh, o( the Hover, and who will address himself to your good 
‘‘ care. You will please to pay him the amount of his char- 
ter-party, of which we eiiclose you a copy, say for freight 
“ 400/., hat-money 10/. 410/, in all. According to the 
" manifest you will please receive for our account 457/. 9s. lid. 
" The balance we shall be obliged by your remitting us, less 
" your charges thereon. Pray give us the earliest intelligence 
** of this vessel’s arrival. 

(Signed) “ Pedder, Bluhm, and Simon. 
“ Jjondon, \lth March, 1815.” 

—^That the freight due from the consignees of the goods 
laden on board the said ship Hover in respect of such goods, 
amounted to 457/. 15s. Cd., and was received from them by 
the said Joseph Osy : and that on the Istday of March 1815, the 
.said Joseph Osy, in obedience to the instructions contained in. 
the said letter, remitted to the said defendants the sum of 
7 ‘i/. as the balance, (with the exchange tliercou^) after de¬ 
ducting the sum of 410/. as paid for the plaintiff’s freight, 
primage and hat-money: that tlie plaintiff received fron^ the 
said Joseph Osy, at Antwerp, the sum of 151/. 13«. Gd, in cash, 
in part payment of the said freight, and for the remainder the 
following bdl of exchange: 

“ Hrehange for 258/. Gs. Gd, slerlittg. 

Antwerp, 18/ft April, 1815.* 

At sixty days’ date pay this first of exchange (second not 
“ paid) to the order of Mr. Stephen Marsh, two hundred and 
“ fffty-eight pounds six shillings and sixpence sterling value 
“ in account, which place to account, as per advice. 

* “ Joseph 0*y.” 


1816.' 

Marsh 

PSDIHSR. 


[260] 
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1816. -—That the aaid bill being vetuitted by the plaintiff to his 

- owner, w as duly presented to and accc^pted by the said liaker, 

Maksii M,nil, and on ihe 24th day of the same month of April, 

I’euueb. and fell due on the 20th day of Jane last: that tlie said 
,/usejdi (htf stopped payment on the 9th day of Maij last, 
and the said iiuker. Maul, and Page stopped payment on the 
13th day of Mai/ last: that the plaintiff arrived in England 
on‘the 29 th day of Apr//last: that on the 16th day of Mai/ 
[ 201 ] or thereabouts, the plaintiff applied to the defendants for pay¬ 
ment of tlie residue of the freight, primage, and hat-moiiey 
that the ]>laintifi’had upon a former occasion been chartered 
by the defendants, and addressed to the said Jnseph iht/, 
under circumstaiices similar to the present, upon which oc^cu- 
sion no application was made by the plaintiff, or any person 
on his behalf, to the defendants, for payment of freight, pri¬ 
mage, or hat-numey, ihe same having been paid by tlie said 
Joncph 0.11/. 

Shepherd 8- (r. for the plaintiff contcAided, that the def'tul- 
ants were not dischargcfl by the bill of exchanges and relie.I 
tipon Owenson v. Morse, 7 T. H, 64. Taplei/ v. Marlens, 
8 T. R. 461., and Everell v. Hollins, 2 Camjjb. 010. 

Jlesl Serjt. and Srarlell contra, pointed out as dislingnish- 
ing circumstances in this case, that the plaintiff bad volun¬ 
tarily taken a bill upon third persons ; that tlx* Mil was dulv 
accepted by the drawees ; and that it was not till tlu*ir insol¬ 
vency that any demand was made upon the (hd'endants, or 
they had notice even of the freight not having been regularly 
pwd kvt Antwerp. The plaintiff might have been paitl there 
if he hud pleased. 0.\i/ having collected the freight from the 
Consignees of the goods, had funds for the express purpose 
of paying him,—a fact of which he could not be ignorant 
The credit was given by him to i)si/, and nut by the <lefciid- 
[2G2 ] ants, who desired the balance of the freight, after payment of 
the 410/. to be r6mittcd to them. It was the ])luintifr’s duty 
to have procured payment of the freight at An1werp,w\\iire by 
the charter-party it is made, payable. Thus the money was 
allowed to remain in 0,«y's hands through the default of the 
plaintiii', and he ought to bear the loss. 
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Gibbs C. J.— This is a dry question of law upon the facts 
admitted, whether the defendants be still liable upon the 
cliavter-party for the freight which remains unpaid. Let us 
see w'hat their covenant is. They covenant that the master 
should bo paid by them or their assigns, on a right and true 
delivery of the cargo, the sum of 410/.: I think he was not 
bound to insist on being paid in cash at Antiverp. ** On de- 
“ livery of the cargo” means after the cargo should bc’deli- 
vered. The defendants must still pay the freight, unless in 
point of law the whole has been already paid. Now, suppose 
the defendants themselves had paid the plaintiff partly in 
cash and partly by a bill of exchange, which turruMl out to 
be good for nothing, it seems to be ailmitted that they w'ould 
not be discharged. The result is tlie same where the pay¬ 
ment is made by an agent. If tlie bill is not jjaid, the prin¬ 
cipal remains liable. Ost/ here was unquestionably the agent 
o ‘ tho^el’cndants, and settled with the plaintiff in that cha¬ 
racter. C.'ircumstanccs may vary the effect of taking a bill 
of e.\(diangc cither from the agent or the principal. If the 
party liaving the offer of cash, merely for his own accommo¬ 
dation prefers a hill of exchange, upon that he must seek his 
remedy. It is not stated here that the plaintilf knew the 
contents of the l<\tter which he delivered to (Isy. It is not 
stated, nor is it to he inferred, that any offer to pay the whole 
of the fright in cash w as ever imule to him. 1 am therefore 
(»f opinion, 4hat the ])hiintitf did not lake the bill of exebange 
in full payment and satisfaction of the sum of 2.'>8/. (is. (id., 
and that for that amount he is enabled to recover in this 
action. 


Verdict accordingly. 
SJif'phcrd S. G., hens Serjt. and CnmpheU for the plaintiff. 
/W'Scrjt. and Sairleil for the defendants. 


1815. 

Maiish 

V, 

Pkouer. 
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Wtdnesdau, 

Nou . 29. 

In eject¬ 
ment for a 
house, to 
ehenr that it 
is situate is 
the parish 
mentioned 
in the de¬ 
claration, it 
is i{rlm& 
facie evi¬ 
dence, that 
the pl^c in 
which it 
Stands is 
watched by 
the watch¬ 
men of that 
parish. 


C A S E S 

AKGPED AND DECIDED 

AT 

NISI PRIUS 


IN 

THE COURT OF KING’S BENCH, 

At the Sittings after 

Michaelmas Term, 

In the Fifty-sixth Year of George III. 1815. 

FIRST SITTINGS AFTER TERM AT WESTMINSTER. 

\ 


Dor, d. Gun.son v, Welch. 

E jectment for a house alleged to be in the parish of 
Saint Martin in the Fields. 

The title of the lessor of the plaintiff being made out, .a 
difficulty arose in proving that the house was situate in the 
parish nientioned in the declaration. 

The attorney swore, that before commencing the ejectment 
he inquired of various persons in the neighbourhood, who all 
informed him that the house was in the parish of St. Martin 
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in the Fields ; and it was contended that this was evidence 
of reputation, which is admissible upon such a question. 
But ' 

lx>rd ELLENnoRotJCH held that it was insufficient. 

It wfis then prdved that the watchmen erf the parish of St. 
Martin in the Fields, always watch the court in which, the 
house stands, as being within the parish. 

This was held sufficjelitf, primAJpeie evidence; and being 
uncontradicted, the lessor of the plaintilf recovered. 

Scarlett and Curni/n for the lessor of the pluintilF. 

Reader, for tlie defendant! 

Morsheud and 


Pnii TV‘> o. Beer. 
and occupation. 

T*lea, thf' geiieial issue, except as to ol., and as to that a 
tender, which wa« admitted. 

Iffie question arose respecting certain payments of landloitjlj’s 
property-tax by the defendant, which he now sought to de¬ 
duct from the amount of the lent. 

To pixive these, the collector was called, who stated thatdie 
had received tlie money from the defendant, and signed Hie 
receipts for it, which were shewn to him. 

It was contended for the plaiutiff, however, that this evi¬ 
dence was nijsufficient, and that the assessment ought to be 

VoE. IV. o' 


265 


1815. 


rioE (1. 
Gunson 

V, 

Welch. 


1266 ] 
Saturilinf, 
Df! 1. 

In an nchoii 
tor lent, to 
pntitlo lli«‘ 
tenant to 
dedm t tlio 
proiKiity- 
tux, It IS 
hufllciont to 
tin* 

piiymenta 
Iiy the eol- 
leetor.with- 
out protluc- 
ing the 
asseasment. 
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Philips 

V. 

Bblr. 
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IVcdnfsday. 
Dec. 13. 


If the pur¬ 
chaser of 
fifo<^.s to be 
paid by bill, 
after giving 
his nccept- 
fuicc, dur¬ 
ing tite time 
of credit, 
and while 
the goods 
are in tran¬ 
situ, sells 
them to a 
third jicr- 
Bou for a 
val liable 
coiisidfra- 
tioii, with¬ 
out trails- ' 
forring any 
iiill onad- 
ing to him, 
till- riglit of 
the original 
vendor to 
stop the 
goods in 

[ 2(;8 ] 
transitu is 
taken away. 
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produced, or sooie other projof given of the money paid by the 
defendant and received by the collector, actually being due 
for landlord’s property-tax respect of the premises in ques¬ 
tion. But 

Lord EnLBNBOKOUGH considered the evidence sufficient, 
and the plaintiff was nonsuited. 

( 

Topping and Marryat, for the plaintiff. 

Garrotv A. C. and Espinasse for the defendant. 


[Attoimcs, Totnltmottt and yo/oMOK.] 


DAvi.se. Rkynolds. 
rpROVER for flax. 

This flax was purchased in Sftptembcr lust by Cooper Sf Co. 
inerobants in Eotu/on, from Peacock &• ('o. at Tfii/f, puyiihle by 
bill at two months. It was iicconlingly sliipped lor tlie port 
of Eomlon, and the bill was accepted. On tlio 2(1 of October 
it was resold by Cooper 6; Co. to the jdaintiff, who paid tiiciu 
for it in cash on the .Ot!i, and took a.receijit from t hem speei- 
fying the terms of the bargain. A few days afterwards it ar¬ 
rived, and was laiidt^d at the dehuidant’s wharf. By this 
time Coopt/-iSr Co. |iiul beeijme insolvent, and the flax being 
denianded by Peacock iS' Co. the consignors, was dtdivered to 
tlu^m upon an indemuity. 

The plamt^s counsel in opening the case jiroposed to pro¬ 
duce the bill of lading, and to shew that it had been indorsed 
to the plaintiff’ before the insolvency of Cooper 6^ Co.: but as 
it' was unstamped it could not be received in evidence. 
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Bolland tot the defendiBijat, allowed that if the indorsed bill 
of lading had been regularly iii evidence, this case would have 
come within the authority Of Camming v. JBrdtm, 9 East, 506. 
But he contended that in the absence of the bill of lading, 
there was no evidence of a transfer of the property to the 
plaintiff, so as to defeat the right of the consignor to stop in 
iramitu on the insolvency of the consignee. The decisions 
upon this subject had proceeded on the ground that the-pos¬ 
session of the bill of lading is symbolically the possession of 
the goods ; but Without it, the [)ropei'ty could not vest in tin; 
consignee, and ho could not transfer it to another. He relied 
upon Hunt v. Ward, 3 T. II. 4(>7. 

Ix)rd Ei.lEN BORO non. — I think Coojwr a Co. liiid a 
power to tninsfer the property, so as to defeat the riglit to 
sto]> in transitu. They were the purchasers of the flax, and 
Jiad completed their title to il by accepting the bill of ox- 
chang^! The property had vested in them, therefore, or it 
woidd liave been iiirfibeyance till tlio time of credit lead ex¬ 
pired, and the. bill had been paid or dishonoured, 'fhe re- 
ceipt given by Cooper ^ Co. to the plaintiff was a good note 
in wiiting, within the statute of frauds, and at that time he 
had no j'cason to suspect their title. PeacorkS^' Co. the con¬ 
signors, were then in the situation of paid vendors. There¬ 
fore, wheBB the flax W’as deposited at the w'harf, I think it was 
rec,(;ivcd by the defendant on account of the plaintiff, and 
ought to have been delivered up to him. 

Park and Gumeiy for the plaintiff. 

Bolland for the defendant. 

f Attornies, /.vnffc# hn;l ./wi/w.J:,' 


1815. 

T>\\ IS 
« 

Ri \ Moms 
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O 2 



2(59 


'C4S3S8 A*T NISI 



midnetdayj AbRAHAM V. Ou BoiS. 

^le. 13 . 


To prove 
that a bill 
of es< Imrigc 
puriMirting 
U> bo di .»wn 
nbro.ul, h'h® 
iti ]«» t of 
fait dt.iWn 
In Kiigl.iiul, 
aii(i is 
th( .-olon 
void lor 
v ant of a 
stamp. It is 
not sufF- 
ricn) huielv 
to show 
that the 
ilrawor was 
in Ihigland 
at till- litno 
the bill 
Iwars date. 
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rjl'^HIS WRS an action ou a bill of exchange dated Petm, 
JL 1st March 1815. 

a 

The defence was, that the bill had been drawn in London, 
and wab therefore void for want of a btamp. 

In bupporl ot this it v.i'- juovcd, that the drawer was in 
lAmhtn On tiu* ;hl ol Mu) /< ul 11 o’ clock in the forenoon. 

Lord Ki.M'N-BonotJGif. — It is not very probable that the 
hill was tli.iwii at ZV/t/’s on the Ist of March; hut if that 
w'ore ])ioved evei so distinctly, it would not alone be enough 
to shew that the bill was^ drawn in England. To draw a bill 
here purporting to be drawn abroad, for tla,* purpose of evading 
the stamp duties, is o very serious odence, and the fact iimst 
be made out by distinct evidence. 

Verdict for the plaiutitL 


Garrmv A. O. and Comyn for the plain! iff. 


Ttrpjtiug and Carwood for ♦he defendant. 


[Attornji'«, Abrnhum and tuwU(u.\ 


Henkv and Others u. Stanif'okTh. 


A protpcc- ^TT^HIS was an action on a policy of insurance at and from 
fromthe'^*^ jR4$dt 'real Britain ;— wuth a count for money had 

and receivedi*^” 

from an 

enemy's conntiv, granWd after the voyage has rnminenced, is insiiffiBent to tender it legal 
But if tlie pitrties to a poltry Of insurance on this voyage contemplated the obtaining of a 
licence, the premium may be recovered back by the assured from the underwriters. 



MICHAELMAS ‘ TKRM, 6G GEORGE III. ^70 

Two questions arose: Ist, whether the voyage was properly 1816. 

legalized, this counti-y having been then at war with Russia; - - 

and if not, 2dly, whether the premium could be recovered 
back SrANi- 

FOHTti. 

• On the 28th of Attgtisi' the ship Was charter^ at Pcfers- 
hurgh by the assured. On the 3d of iS^)fc?n6cr thi^wrote 
the order for the insurance to plaintiffs who reside at’ Hull, 
desiring them at the same time to procure a licence. On the 
10th of September, the ship began to load, and she sailed 271] 
from Riga on the 3d of October. The letter of ;tdi SepfoTiher 
was not received by the plaintifls till tli ’ 5th of October. On 
tlie 7lh a licence was procured, “ toremiiiji in force six m<>Mths 
from the date thereof, and no longer.” The policy was effect¬ 
ed on the 20th of November. The ship was lost in the voyage 
home. 

* ’ 

It was contended for the plaii\tiff, that the licence had a 
retrospective operation, and legalized the adventure from its 
commencement; and that at any rate, the premium yas re¬ 
coverable, the parties having had no intention to violate the 
law : — while the other side insisted that the voyage was illegal, 
b(dng commenced before the licence was grantt^d, which was 
not even intended to Rave any retrospective operation; and 
that the* contract of insamnee being consequently illegal, no 
action cottld arise out of it. 

Lord Eli.knboijougw.—I think it/ is impossible to say 
that tliisadventure which couimenccd on the 10th oi Septernr 
her was legalized by a licence dated the'teeyentb of October, “ to 
remain in force C months front: the date thereof.” But I am 
of opinion that the underwriters have no righjt to retain the* 
premium. Here no contrax eution of the' law was meditated 
’ by any of the parties concerned. If the voyage had Jbeen 
retarded, or the licence had been accelerated but a short ti|n<J, 
all would have been right. On the 20th of it W'as 

not known in London when the ship sailqd feosca .Rdga,' and [ 272 ] 
the policy was effected under an ignorance of the facts. The 
risk was believed to be legal. The underwriters have not 
succeeded in shewing that they committed any crime in re- 
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1815, 


Henky 

ti. 

Stan'i- 

'^POIITIJ, 


cciving the premiiin); and therefore they mtist restore it to the 
assured, who have failed in obtaining the indemnity wliich it 
was meant to purchase. 

Verdict accordingly, ryhich was Jifterwards confirmed by the 
C Jourt of K. B. 

Gu^ow A. G. and F. Pollock for the plaintiffs. 


Park and Scurlclt for the defendant. 


[Attoinie.'., II ('.s/uw ui)d Truwer.'] 


^n'v/'x'x' Watson and Wife, Aflministratrix, &c. of Maxwi.i.e, 

V. Kino. 


lios 

for an wn- 
tliridcd jiart 
of a cliaUfl,. 

[ 273] 

A jMiwer 
«>i iituniury, 
t.Uoiifj'h 

witli ai> in- 
lorcst, is 
hislantiy 
rrvoltcfl by 
till' (li-atli of 
tile grantor; 
ami an art 
ai'UTW'ards 


>*'1 TROVER for three fourths of the ship Utile Wtl/iam. 

Muxirell, the intestate, being owner of three fourth parts 
of the sliip in question, in April 1813 guve a power of attor¬ 
ney to one Ward, to whom he was largely indebted, autho¬ 
rizing him to«oIl them. He then sailed in another ship call¬ 
ed the Fiff'ort for Bertuada. In tlie month oi' I'cl/rnari/ 1814 
he was with this ship at Jamaica, and saili'd in hei' lor /v'l/g- 
/««</with a large licet umler cunvoy of II. iM. ship Wi/iniit. 
A hurricane soon after arose, in which seviaal of the fleet 


foundered; the liffort parted bomjiany on the 7lh of March 
and was never more heard of. On the 8th oi'^Jimc following. 
Ward, under .th<; power of attorney, sold MaxtrcM's interest 
in the Little William, to the defendant, and indorsed the re¬ 
gister, in Maxwell'^ name.—Mrs. was described as 

administratrix in the declaration, which contained a, jirofert 


Itunii Jitht 
ill'lit: under 
it, by the 
grantee, be- 
fiiri’ notice 
of the death 
of the griiii- 
Uir, is n 
nullity. 

Ifii'ldain- 

trover as letters of administration, 

adinitnstra- 


tor is so dc.scribed on the face of the deelaratiou, and iiiulies a profert in curifi of the letters ef 
ndininistrution, it is unnecessary, on not guilty )>iemled, to [irutbire tliciu at the tria.1, altli<>u[;)i 
the cause of action accrued tvfter the death of the intestate. 
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Topping for the defendant took three objections in point of 
law : 1st, That trover would not lie for the undivided part of 
a chattel; 2dly, That the power of attorney beia»; coupled 
with an interest, was not revoked, even sU 2 )j)osing Maxwet/. to 
have died before the sale; and 3dly, I'hat vit all events, the 
plaintids had not entitled themselves to sue as his represen¬ 
tatives, as they had not given the letters of administration in 
e\'idence at the trial, although the conversion was alleged to 
have taken jdace after the intestate’s death. 

Onri'ow A. G. for the jilaintiH’, ofJered to ])nt in the lettets 
of administration, if this was thouglit nescessary. 

Lord ELtENBononen.—If the jury shall be ol' opinion 
tirat MaxweJt perished in the storm, I think the |)laintiffs are 
in |)oint of law entitled to recover. 1. An undivided jiart of 
a chattel may be tortiously converted to the use of a wrong 
finer ; and where tliat is the case, J^see no reason why trover 
mav not be maintained by the real owner. JVo other remedy 
is sinrgested. 2. A power coupled with an interest cannot 
lx? it.‘Vokc(l by the person granting it; but it is necessarily 
revoked Ijy his death. How can a valid act be done in the 
name of a dead man ? (o) 3. And as a profert in cnriA is 

made of the lettcis of administration, I must suppose that 
they give sufficient evidence of the jdaintilF’s representative 
character tfill the contrary is proved. (5) 


The plaintiffs had a verdict. 

A motion was made for a new trial, on the ground that the 
letters of admimstration were not produced ; but. there having 
been an offer to^iroduce them, tlu' Court refused to entertain 
the question. 
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Wa'i son 

t*. 

Kin*;, 
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(ff) Sec Wallace v. Cook, 5 Esp. 117. 

(A) See TUynne v. Prothcroe, 2 M. & S. .7.73. 
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CASES AT NISI PRIUS, 
(Jarrow A. G, and Campbell for the plairilifFs. 


1816. 

Watson Topping and Toddy for the defendant. 

Kino. 

•V 

[Attornies, Kearscjf ^ Sjntrr and Towi/iajoju.j 

The N. B. To prove that the Effort sailed under convoy of the 

commander Vol^iitf that the fleet encountered a storm> and that the 

icVui'e nd”^ jE/foK parted Company ; not only the log-book of the Valiant, 

miriilty, nt tliu Captain’s Olficidl letter at the end of the voyage, 

the end of * ..... , • • , -.i . 

the voyaite, pToduccd from the Admiralty, was read in evidence witiiout 

seems pood , . 
cvi(U>nec of objection, 
the facts 

therein stated respectinp the ships under convoy. 


Vide D’Israeli v. Jowett, 1 Eap. 427. Johnson v. ITard, f» 
Esp. 47. 


Dighy u. Atkinson and Another. 


If after the \ SSUMPSIT. 

expiration 
of a written 

t^nrnp*a' declaration alleged that in consideration that defend- 

[276] ants had become and were tenants to plaiiititf, of a warc- 
by'ti'iete- house and store-cellar, 8tc., the defendant undertook from 
nant to time to time, and at all times during the continuance of the 

keep the . , n i rr. •' y . . 

premiset*. in saici tenancy. Well and sumcieutly to suppo^^ maintain , up- 
vcrb!diy liold, repair, amend, pave, cleanse, and kee^j^ie said ware- 
^id*^o\T^r bouse and stdlU^ellar, and every part thereof, with the ap- 
payinp an purteiiaiits ill, by, and with all manner of needlul and neces- 

additional ... , , , . 

rent, DO- sary reparations, cleansings, and amendments, and m parti- 

thing more ■ 

being expressed between the parties respecting the terms of the new tenancy, he is presumed to 
hold umler the covenants of the former lease, as far as they are a]>p1icable to his new situation ; 
and if the premises an>. afterwards burnt <lown by accidental fire, he is Ijound to rebuild them. 

If a lease contains 'a covenant by the tenant to keep the |>remiscs in repair, and a covenant 
to insure them for a Bpecific sum iwaiiist fire ; — on their being burnt down, his liability on the 
former covenant is not limited to the amount of the siun to be insured under the latter. 


SSUMPSIT. 
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cular to continue all the nine props then standing; in the said 1816, 

storfMscllar upon stone bases under tlie girders : an averment --— 

followed, that defendants had from thence hitherto continued 
tenants to plaintifi* of the premises;—with a breach stating, Atkinson. 
that on 26th June 1814, and continually afterwards, defend¬ 
ants had suffered and permitted the said warehouse and store- 
cellar, with the appurtenants, to be and continue wholly 
ruinous, prostrate, fallen, and in complete decay for want of 
the needful and necessary upholding, repairing, and rebuild¬ 
ing thereof. 

By indenture of lease bearing date 24th December 1790, 
the plaintiff’s father demised the premises in question to 
Francis Armstrong for 21 years from the AUchachnas day pre¬ 
ceding, at the yearly rent of 48^., and the lessee covenanted 
t® keep the premises in repair, in the terms of the promise 
stated in the declaration, and likewise to insure them against 
fire for the sum of 600/. The defendants purchased the lease 
from A rmstrong in December 1795, and continued to occupy 
the promises, and to pay the reserved rent of 48/. till AlicJutel- [ 277 ] 
mas 1811, when the term expired. The defendants still re¬ 
maining in possession, verbally agreed with the plaintifi’, who 
had succeeded to the reversion as heir to his father, to con¬ 
tinue tenants to him of the premises at the advanced rent of 
132/. (is. per annum. Nothing appeared to have been ex¬ 
pressed between them respecting any of the other terms of 
the holding. On the 26th of June 1814, the premises were 
accidentally bur*nt down,—till which time the defendants still 
occupied them, regularly paying the plaintifi’ the advanced 
rent. On the 22d of October 1812, they sent him a proposal 
to take a renewed lease of 7, 14, or 21 years, at the rent of 
120/.; and threatened, if this was not accepted, to give him 
a notice to quit; but he declined to gnmt aurlease on these 
terms, and the verbal agi'eeuient was still adhered to. 

Park for the plaintiff insisted, that the defendants after the 
expiration of the lease impliedly held under the covenants 
which it contained, and were therefore bound to rebuild the 
premises. 
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Garrow A. G. contrsi insisted, that by th(^ parol aijreemeHt 
a new holding was created, without any reference to the for¬ 
mer lease. The increase of the rent was decisive to shew, 
that the contract was entirely new, and unconnected with 
any other. The same thing might be inferred from the pro¬ 
posal to grant a new lease. At any rate, the defendants could 
not be liable for more than the 600/. which by the covenant 
the tenant was to keep insured upon the preinises. 

Lord ELLKNnouotion. ■—Where the tenant holds o\ei 
after the expiration of the tiain, he impliedly holds subject 
to all the covenants in the lease which are apjdicahle to his 
new situation. In all my practice, it was the invariuhle usage 
in such cases to declare in assumpsit on the implied promise 
raised by the continued holding. The mere advance of the 
rent, in my opinion, makes no difference. Tin; j)ar<ies must 
still be su]>posed in other respects to have had refenmee to 
the lease. The advanced retd, incorporated the old terms 
with the new contract. Therefore, the premises being hurt)! 
4lown by accidental tire, the defendants were boumi to rebuild 
them.—Nor do I think tlu^ir res]>onsd)ilily limited to the 
600/. The covenant to insure was introduced for the seemitv 
of the landlord, leaving the tenant still ahsulutely liable 
on the covenant to repair. 


Verdict ftccordingly• 


Park and Marri/a! for the plaintifl'. 

Garnm A. G. and Lawes for the defendants. 

[AllornuiS, l{iviii!>(i>» hiu) Jn< k.siin.\ 

V'ide. Bullock v. Pomniiit, 6 T. R. 050. Doe v. Bell, T. R. 

471. Fergvsson v.-, 2 Ksp. Jt. .'>90. Hooke v. Warth, 

Ves. sen. 462. Pyjii v. Blackburn, d Ves. juu. 34. 
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1815. 


Dickinson t>. Likwakk and Another. 

SSUMPSIT for not delivering goods sold by the defend¬ 
ants to the phiintiff. 

The defendants, who are dealers in im//, jnovisions, on the 
3d or 4th ol’.///A/ last, gave authority toone O/Y/A/ger, a broker, 
to sell fortlieni 250 firkins of lTr//e//orrf butter, at lOO.s. per 
ewt. On the 6l,h of the same month lie offered to sell this 
hiittei to tlie plaintiff’, who agreed to take it at lOOx. if tlie de¬ 
fendants would not Ih' contented with ODv. (iraitmu- innne- 
diately wrote out a sold note at lOO.s. which he signed. He 
then carried it to tlie defendants’eonnfing-liouse. Tlieysaid 
t!i( y vv(^>e siirpiiz.ed he should have sold the butter, as his 
aiithoritv had exjiired, and they had liefore disposed of it 
themselves to anolhe/ purchaser. They then returned him 
the sold note, and lie tore it. He did not enter the contract 
in his book, nor make' out a bought note for the plaintiff', but 
he eoiuiiumicated to him w'hat liad pas.-,ed ; wJien the plaintiff' 
iusislt-d iijion the contract being fulfilh'd. 


Dtr. 15, 

Held to be 
H lawful 
iiKiiKC in the 
Irish jirovi- 
sion trade, 
tliat a {reiie- 
riil authori¬ 
ty to a 
broker to 
sell ex|(ire.s 
with the 
day on 
wliieli it is 
(tiven, and 
Ibat a I’on- 
traet for the 
s.-ile of the 
tiroods af¬ 
terwards 
enlered into 
by the bro¬ 
ker, is not 
binding; on 
the (uinei- 
|>al. 


An objectifin being made, that this was not a contract, 
laiuling nptM) the defendants, even su|)j)Osing that the broker 
had authority from them to enter into it, l^ord liKenhontu^j^h 
saved the point for the opinion of the Camrt. 

'file defencie chiefly relied u[)on, was that the broker’s an- [ ‘-■'’'’bj 
thority had expired, not Imring been roueweil after the dth 
ol’ June. 


'To substantiate this, a great iiumlier of Jrls/i pioiisipn 
merchants and brokers were c.dled, wdio all swore that by the 
usage in that trade in which there are great, ffuctuatious of 
price:, a general authority to sell expires with the day on 
which it is given, and that unless it be expressly renewed the 
following dvy, tlie principal may sell the goods hinnself. with¬ 
out sending notice to tlu« broker, or ex]uessly revoking bis 
authority. 
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1816. Lord Ellenborougw held that evidence of this usage 

- was receivable in the present case to limit tlie general autho- 

Dickinson given by the defendants to Grainger ; that the usage in 
LiewAJLi.. itself was reasonable and lawful; and that the present action 
therefore could not be maintained. 

Plaintiff nonsuited. 

CJarrow A. G. and Campbell for the plaintiff. 

Park and Comt/n for the defendant. 

[AtturiiieB, Osbaldcstun and Clutton,] 


I 2^1 ] 

Fritltty, KcTON V. BhOCOKN. 

lt, v. l6. 


A tnmjiora- 
ry liiniu- 
ren¬ 
dering a 
Inirse less 
fit for pre¬ 
sent ser¬ 
vice, is H 
breacL of a 
warranty of 
soundness. 


nil IS was an action t)U the warranty of a hor.se. 


The plaintiff provtsd that the horse was lame at tin? time 
of the sale. 


The defendant allowing this, undertook to juove that the 
lameness was of a temporary nature, that he afterwards re¬ 
covered, and has since become in all res])ects sound. 


Lord Ei.LKN«onou<;n.—I have always held and now hold 
that a warranty of soundness is broken, if the animal at the 
time of the .sale had any infirmity uj)on him, which rendered 
him less fit for present service. It is not necessary that the 
disorder should be permanent or incurable. While a lujrse 
has a cough, 1 say he is unsound, although that may eithcr 
be temporary or may prove mortal. The horse in question 
having been lame at the time of the sale, when he was war¬ 
ranted to be sound, his condition subsequently is no defence 
to the action. 

Verdict for the plaintiff. 

Garnnn A. G. and Gase/ee foi the jdaintiff. 

I'oppiag and Srarlell for the defendant. 
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Graham v. Gnii.r,. 

^ I Mils was an action on several bills of exchange. 

Pleas, 1. non assumpsit; 2. bankruptcy generally; 3. a spe¬ 
cial plea of bankruptcy. Rcj)lication'to last pica, that de¬ 
fendant liad been discharged undta- a prior commission, and 
had not paid 15s. in the pound under the second. Rejoinder, 
that he had not been discharged under the former commis¬ 
sion ; anil issue thereupon. 

No suHicieiit notice liad been given to the defendant to 
produce his certiheate under that commission. 

I'ojtping for the plaintitf proposed to sujiport the affirmative 
of the issue upon the discharge, by proving that the defend¬ 
ant had siduuiited to the former commission, and putting in 
his affidavit of conformity upon which the certificate was 
granted. 

Lord ELLKNnoRotioII.—This might be good secondary 
evidence, but you have not laid the proper foundation for ad¬ 
mitting it. ,Issue is joined u[)on a specific document, and that 
must either be proved, or evidence must be regularly given 
of its contents. Notwithstanding the affidavit of conformity 
the certificate may never have been signed by the Lord Chan¬ 
cellor. 

Nonsuit. 


Topping, and Taildt/ for the plaintilf. 
Marn/at fur the defendant. 

[Attornios, Tomlinsuyi and 


1815. 


Mnndni/, 

Dcr. re. 


Where, on 
the defend¬ 
ant plead¬ 
ing Ilia 
bankrupt- 
jA', itstie is 
joined on 
the fact 
wlicther he 
had been 
discliarged 
undera for¬ 
mer eoin- 

iiiissioii.tbe 
plaintiff 
must shew 
that the de¬ 
fendant ob¬ 
tained bis 
certificate 
under that 
commission 
either by 
the vegidar 
prmif of it, 
or by se¬ 
condary 
evidence, 
after a no¬ 
tice to pro¬ 
duce it: 
Without 
such notice, 
the defend¬ 
ant’s affida¬ 
vit of eon- 
fonnitv, 
under the 

[2H3J 

former 
comniis- 
sion, held 
insufficient. 


Vide Henry v. Leigh, 3 Cuiupb. 499. 
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1815. 


Tuesdau, 
iJcc. ly. 


To consti- 

tiiti' ii 
sfriiiidi/iif 
ivilliiii tlic 
iiioanin^ of 
that (criu 
in u i«)licy 
of itisur- 
anc;o, it is 
not enouftli 
that tho 
shij> strikes 
on II rock 
and fails on 
licr liuuui 
ends. 

[284] 


Al'DoiJGI.F. r. RoYAk Excuangk Assgranck. 

T ins was an action on a policy of in.suninc« “ at and 
Iroin fifir/tsldp/c to bcino’on 474.J. ijiiartcrs of oats 

valyed at o4{)/.and, " in ease of paiticiilar avcia^c, occasi¬ 
oned by the shij) beiiT^ stranded, it was ajirced to pay so 
much thereof as should exceed 51./>er cen(.” 

The qtiestion was, whetiier (here had been a slraiiditi^j: 
within the meaning of this clause in the policy. 

In the course of the sova^e llie sltip \^asforc(‘d t(t put into 
the harbour of New (jnuisfiii. In eomino out froui tltence 
with a pilot on board, she struck njK)n a rock, about a cable 
and a half’s lon<;th from the sliore. Tlx; captain staled ih-.iL 
.slu!, in consequence fell dh her beam ends, and reuutined upon 
the rock a minute and a half. She thoi proceeded to .S7. /res, 
which she reached the same eyenioi;’. On her arrival there, it 
was discovered that she mad'.^ a yreat deal of water, althouft'h 
she had been tin,ht before thi'accident she met with, and the 
plank ofher bottom uas sjiattered where she had struck ii|)on 
the rock. 

Lord Flokn i!oRou«;ii—J' am of opinion tliat this was not 
a s(randin;j:. V.x ri icnnini straiulint!; nu'aiis lyinn; on the .shore 
or somethin”' analo”;ous to tliat. To use a. vulgar phrase, 
which lias been apjilied to this subject, if it is “ touch ami ”'o’' 
with the ship, tluTc i.s no stranding. It cannot be enouc;h 
that the strip lay for a f-w moments on lier beam ends. Every 
strikins^ must necessarily produce a retardation of tire shijr's 
motion. If hy tin* force of the elements slu*. is run aground, 
and becomes stationaiy, it is innnatcrial whether this be on 
piles, on the muddy bank of a l iviT, or on rocks on the sea 
shore ; but a mere, striking will not do, wheresoever that may 
happen. 1 cannot look to t he <Hm.sequenccs without consider¬ 
ing the. causa caasaus. If tin; assured mean to be indeiimified 
against a loss arising in this manner, they must introduce a. 
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a clause making the uiKierwriters liable for a particular aver¬ 
age oecasitmed by the ship stiihing on a rock. There, has 
been a curiosity in the eases * about stranding iiot creditable 
to the law. A little connnoii sense may dispose of them more 
satisfactorily. 


The special jury, on a. (piestioa being put to them by His 
Lordship, said they were likewise clearly of opinion tliat ihis 
was not a stranding. 

IMaintiff nonsuited. 


S<ar/c/l and Heath for the plmutiH. 

(larnuc A. G., Park, and ]it).sa)ajiii’t ^'<'rit. for the defend¬ 
ants. 


[Atfoniics, /iiir.i :uiil 


Pill I'SON V. K NUl.l, El!. 

•''I^IllS was ;in action agiiinsl the <lrawer of a bill of (“\- 
changy : and tlu' (piestion was, whether tiie plaintitlWas 
e.xcused for not lun iug given him notice of the dislioiiour of 
the bill. 

It was proved that a few days beloi-e the liill hecamt: due 
the defendant calletl <it the <a>nnting lionsc of tin; plaintilf, 
whom lie knew to bt; tbe liohlt'i ; and lieing asked the phice 
of his residence, he said In- bad no regnlar residence, be was 
living among bis friends, ami he would c;dl and .see if the bill 
was paid by the accifptor. 

Lord .Ei.i.i;.Nno«oi'ou.—'I’his dispenst>d with notice, and 
threw upon the defendant himself the duty of inquiring if^tho 
bill was |.)aid. 

X^^erdict for tlu; ])laintill’. 
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CASES AT NISI PRIUS, 
Garrow A.G. and De Haney for the plaintiff. 

Marrj/at for the defendant. 

[Attornics, n'illoughhy and Fothersill^^ 


7'hnrsday, 

Dec.'lV. 


Wyndham and Another, Assignees of Sir Wii.ham Ai.ex 
ANDEK Fektciiee, Knt. a Bankrupt, v. Patterson. 


If a trader 1%yi"0NEY had and received, 
leaves Enff- | W ■ 
land for ttic 

The chief question in ‘this case was to the act of bank- 


remains FUptcy. 
abroad with *■ *' 

intent to « 

StSS, Sir William Alexander Fletcher w as a merchant in London. 
comro^ts^an 1814, hc went to IreUuulf where he had large mercan- 

Bctof bank- tile conccms, for the purpose of collecting debts that were due 
umtEr^the to him. Proiu thence he appeared to have passed over into 
France in the Month of August, on account of .some events 


s.2.“ other- ■which had happened to him while in Ireland. He immedi- 
wisc absent - , i i i . 

himself.” atcly repaired to l aris, irom whence he wrote several-letters 

£ 287 ] f® gentleman in London, which were read in evidence. In 
the first, dated 9th of September, he says, “ It is only now 
that the confusion of iny ideas subsiding after the rest and 
calm of a few days, permits me to give an account of my pro¬ 
ceedings. Your letter of 30th July alarmed me very much. 
The sum I could collect fell infinitely short of both my expec¬ 
tations and yours. Had I returned to London, and given 
even this to you, I was at the mercy of others.” In another, 
written a few weeks after, he says, “ Never shall I seo-iviny 
country again. It is my fixed resolution, were it to,cost 
me my life. Therefore on this point it is useless to urge 
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me further. Should any hostile proceeding take place, 1 
shall receive the earliest information, and instantly leave 
Europe; nor shall any trace of the existence of such a 
person remain.” 

Tlie commission was sued out on the 18th of March 1816. 

Harrow A. G. contended that Sir W. A. F/e.tcher had* not 
<;omnntt.ed an act of bankruptcy within the meaning of any 
of the statutes upon this subject. By “ <leparting the reahii” 
is meant the realm of Ew^latid, and to make that, an act ol‘ 
bankruptcy, the delaying of creditors must have been tlie 
motive: but in the present case. Sir W. A. FlcU hcr hd't E;<g- 
Imui for Irelaml, for the benefit of his creditors, that he 
might collect momw to pay them. 

Lord Ei.i.KNHoRoeou.—The statute 1 ./«. 1. c. 15. s. 2. 
enacts, that, if any person using the trade of merchandize, 
who shall depart therfeahii, or begin to keep house, or other- 
wine to ahscut himself, to the intent, or wbeo'by his creditors 
juay be defeated or delayed for the recovery of their just and 
true debts, shall be. adjudged abankrxipt. I think this gentle¬ 
man has ahsenled himself within the meaning of the statute. 
Whatever bis inteutious wer^^ in first going to frehiitd, wlu*n 
he reached Paris, he had formed the n^solution for ever to 
renounce his country. He was then in embarrased circum¬ 
stances, and his object ajxpears to have been to withdraw 
himself from the importunity »)f his creditors, whom he was 
unable to satisfy. Never having returned to his mercantile 
establi.shment in Loiulon, or taken any stejjs to settle his 
affairs, if he did not xlepart the realm with intent that his 
creditors should be defeated and delayed, has he not otherwise 
absented himself f«»r that purpose ; and must not this be con¬ 
sidered a case in which the remedy of a commission of bapk- 
ruptcy w'as meant to be provided by the legislature ? 

The plaintiffs had a verdict; and the Court of K. B. in the 
ensuing term, refused a rule to .shew cause why it should not 
1)6 set aside. 
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CASES AT NISI PRUJS, , 

Park, Scarhit, and Kol/attd for the plaiutifTs. 

■ Garraw A. G., Popping, and Pej/mUh for the dofcwhiit. 

[Attornies, Parnthef and JIarkrtt.'] 


N'. B. Tlifire soetns to be ii tecluiu^al diffiiaiUy in Riviiii; this eOi ci 
to un absence abroatl, that, an act of bankruptcy is consaJcrc! 
crime (“onunitterl within the realm. 

Vide Ramshotloiii v. Lewis, 1 t'amji. f?79. 


Pr;)/in/, 
Jhv U '. 


One Fii"- 
lii'ii ship 
tires iir 
iiiid sink.s 
anotlier 
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(Jiu.i.F.N V. Bt ri.i.ii. 

C 

A cri'ioN on poliev on t^oorls in the ship fiiiliistri/, at and 
fi'Oin l.uiidoii to the i’lnntn/ Islands. 


The fiist count of the deelaiation ailco;ed a lo.-s ^cMieially 
by (he perils of the .seas ; and to this the defcinhnit pleaded 
the ^'eneval issin*. ’flic 2 d eonnt stated, tliat (b.e ship willi 
(he e'oods on 1 .ioard t'. as <in ibe liieli .seas, l»y tin- pyiiis insnicti 
apiinst, (tiiat is to say,') by iieins;- liresi at and pierced will) 
shot by’ pt'isons on bojjid a certain olh.(>r sbij) or vt'ssel ctilit il 
i\\o Midas, sunk and totally lost, 'I'o ibis the defendant de- 
niuiTcd, and the plaintiff joined in di imirn r. 

Wltih'. the l/tdasln/ was pioceodine; on her voycige, beine 
off Lisbon about nine at nieht, when it wa.s dark, she fail in 
with another ship, which proved t<j be the Midas, an armetl 
rnerchuntman from hatdoa. The AhV/r/.v hailed. The cajitain 
of the Indvsin/ did not hear what was said, but supposing 
the name of his ship was asked answered, “ tlie ladastri/ of 
“ London, bound for Tcnerif/'e.’* The Midas again hailed. 
Tlie Captain of the Jndustrtj mistakenly thought he was <lesired 
to heave to, and he did .so. The Midas supposed the Industr)/ 
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to be H. French prxvatoev about to board, and fired several shot 
lit her, which hit her between wind and water, and sent her 
to the bottom. The Indtdxtrif'n crew were taken on board the 
Midas, and found her prepared for action. 

(iarrow A. G. for the plaintiff, contended, that this was 
like collision, and was clearly a peril of the sqa. 

Lord Ei.oen uoitoucn. —This was a pt'ril upon the sea, 
hut not a peril of the sea. With respect to collision, the loss 
is occasioned by the elements which bring the ships in contact 
ill spite of the exertions of the crews to koc]i them asunder. 
The, firing here was voluntary. Suppose a. ship under sail is 
sunk by a land baKery, is that a loss by tlic jierils of tlie sea ? 
And can it make any ditference that the shots are fired with 
premi'ditatiou and design from another vc'ssid I T'he assured 
may beenlillfd to recover from the underwriters; hut not on 
I Ins count of th(‘ dcclaiation. 

dacron' A. G., To/tfiini', aud lliihardson for the jdaintiff. 

I*at/;, Scarlett, and H<ir>tcira/l for the defendant. 


Hey woo n and Others, Assignees oi' III .nai.ic, a Rankrupt, 
aud Gi.Aiis roNK aud (.)t hcis. Assignees of 11 <> m.a N n, a. 
Ihmkrupt, u. WAitiMi and Another, Assignees of lloi.M cs, 
a Bankrupt. 

was an issue directed by the Lord Chancellor, to 
A try whether Uumhle and Holland had any lien, and to 
what amount, at the time of tlieir bankruptcy, ott the pro¬ 
ceeds of the cargo of a ship called tlic Elegante, then in the 
hands of certain persons using the firm of James Wurbig 
and Co." 

or tbrir priHiiicc, mii.st; be niuiid in the negii'.ive, if J. S. was not in ))Osst'S.si^et «i 
llieir produce, whatever eipiilnblc iiitereHl. lie have in llieiu. 

P 2 
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1815. The two baukrnpts carried on business in partnership to- 

- guther at hiverpoof, under the firm of Humble and Ihdlaud, 

Hmvwooi) JioKafid ^vas at the same time in partnership with Frrderirk 
Waiiino. ll(d/uesat Jllcssmu, nndei the Hrin of HoUand, IJidmes ami Co. 

There was likewise a firm at Malta oi Holland and I'o. exm- 
sisting of Holland and four otlier persons. In the year 1810, 
Holland, Holmes and Co. shipj)ed a cargo on boanl the Kleganlc 
f 292 J at Messina, consigned to Janies Waring and Co. of London, 
and on the 15th of .lull/ wrote to them as follows Tltis 
“ vessel and cargo we have disjioscd of to Messrs. Holland 
“ and (- 0 . of Malta, and we have given them a letter to you 
“ to that eflecl. A coj)y of it we inclose, and w’c fully coii- 
“ firm the contents, requesting yon to account to them alone 
for the balance.” In the letter giva-n to Holland and Co. 
addressed to .lames Waring and Co., Holland and Holmes say, 
“ in consequtMice of an arrangenumt with Messrs. Holland 
“ and Co. of Malta, we lierehy request you will accotint to 
•' tliem for the net proce^nls of the cargo consigned to you by 
‘‘ us,/>er our polacca ship llteganle." OnHhe 2dd d 1810, 

Holland, Holmes, and Co., Ihdland being then at Messina, 
wrote to .lames Waring and Co. saying, “ Messrs. Holland and 
“ Co. of Malta, having failed in performing ]>artof the agree- 
“ ment in faith of which v^e had directed you in our respects 
“ through them of the 5th ultimo to yray to their order tin* 
“ balance that may bo accruing to ns from net proceeds of 
“ Ueganfe's cargo detailed, we are under tlie tiecessity of 
‘‘ revoking those orders, and wc do hereby revoke and rescind 
“ our said letter of tlu; 15th .lull/ in their favour ; and request 
“ you to j)lac(! the net [iroceeds of her cargo, or of both cargo 
“ and ship, (in case of loss or cvipture of her,) to the credit of 
“ our account current, and not to jiay any part thereof to 
[ 293 ] Messrs. Holland and Co. or their order, notwithstandingany^ 
“ thing they may w rite to the contrary, or that may be stated to 
“ you by ]\Ir. Sivinlon Cou/f/m/vs///o/Amr/, w'ho is at presept (as 
“ w'e are given to understand) established in busin(;ss in your 
“ city. On account oi' the net proceeds of cargo by that 
“ vessel, or on our general account, as you may deem right to 
“ place the amount, we have taken the liberty to value on you 
“ on the 20th instant, at 30 days, for 400f. sterling, order of 
“ Cumming, Paler, and Co. ; and for 100/. order of John St. 

Ledger Hansard, which we request that you will in any case 
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honour and place to our debit in account. We have stated 
“ the amount on the drafts to be an account of shi laments 
“ per being nearly certain that this will reach you 

“ before you can have executed tl)e disposition made in ours 
" of tlie 15th ult., and will of course prevent your doing so; 
“ and under this idea, we further request that you account to 
“ Messrs. ITmntjfe and IfolUnul of iJvcrpool for 3000A sterling, 

say, allow them to draw on you at three months’ date for 
“ that sum on our ascount, to be paid out of the net jiroceeds 
“ of tliat vessel’s cargo.” 

At the date of this letter, Holland, Tlohne^, and Co. were 
indebted to llandde and Holland in a sum of money, above 
(KJOO/., which still remains due. Holland, llolnif'i, and Co. at 
the same time wrote to Uunddt’ and Holland, and informed 
them of their having recpiested Warii/o; a/nl I'o. to accept their 
drafts at three monlhs’ date for ‘>(K)()/. against the proceeds of 
the KlcganU'. These letters to W/irin’r and Co. and llandde 
and Tfol/and,\\voro n^ceiv<;(l on the Wth of Detoher 1810, and 
two days after Hnndde and Holland drew on Waring and Co. 
six bills of exchange, amounting to 3000/. which they refused 
to accept, on the ground that an attachment to the amount of 
10,000/. had been laid on the property of Messrs, Holland 
!lotnic and Co. in their hands, by Messrs. Holland and Co. of 
Malta. Waring and Co. s<dd the cargo of the Cdeganle, and 
wluiu the lylls wcio drawn uj)on them, tiu'y hail a sufllcicnt 
sum arising from the proceeds to have j)aid the hill. This 
sum continued in their hands till after the respective bank- 
ruptcius of Hnndde and Holland, The attachment by Hol¬ 
land and Co. of Malta was abamloned, there being nothing 
due to them from Holland, Holmes, and Co. On the 25th 
Oetoher 1810, 7/o/w/c.v the partner of i/o/A/W in the house oJ' 
Holland, Holmes, and Co. wrot(! the following letter, in the 
wame of that firm, to Waring ami Co., but without the privity 
of Ifollaml. 

“ Messina, 25th October, 1810. 

“ Messrs. .Tames Waring and Co. 

Gentlemen, 

“ The purport of the present is solely to request, that if, as 
“ we fully hope, the Elegante and her cargo come into you 
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“ hands, that you will on no‘account pay any partol the net 
“ proceeds to Messrs. Samuel Holland., Messrs. Thtmhle and 
“ Holland or to Mr. .L C. Holland, but hold the whole to our 
“ credit on accounl, uiid wait our direction as to the disi)osal 
“ of it. 

“ We arc truly, Gentlemen, 

" Vour most obeifient servants, 

“ Holland, Holmes, and Co." 

A commission of bankrupt issued against Holland in \orein- 
her IHIO, against Holmes \n Deloher IHll, and against Hum- 
hie in A/’r/l 

(Jarnnv A.tx. liaviug states! these fn ts, i tintendi’d llial 
Humhle and Holland luid <;learly a lein lo the amount oi 
8000/. on the ])roceed8 of the cargo of flu' i 'Jcgante, as tiie au¬ 
thority to receive tliat sum from Waring^ and Co. was coupled 
with an interest, Hnmhle, Holmes, and Co. heing indebted to 
them in a greater amounts and that it was theretbre an autho¬ 
rity that could not. he countermanded. 

Lord Ei.LKNiJOUoi mi.— Hnmhle and Hol/nml may be en¬ 
titled to the 3000/. in ^jucstiou; but I do not s(>e. how they 
can have a lien on the pifuaanls ol this cargo to that, or any 
other amount. They never were in jiossession either of the 
cargo or of the proceeds ; and without |)(isses.sion there can lx? 
no lien. A lien is a right to hoid ; and how can that be held 
W'hich w as nov'cr possessed ' 

Cm a non) A. G. suggested that the Chancelior by this issue, 
W'hich he had himself dictated with a full knowledge ol’all the 
facts, must be understood to have directed an iiupiiry, whe¬ 
ther Humble and Holland were entitled to the money, without 
considering whether they had what, in strict law amounts to 
a lien. 

Lord Ei.i.ENnoRonnu. — I must understand that very learn¬ 
ed person to have u,sed the language employed in its legal 
sense. IJis Lordship could not send the parties here to try 
a tjuestion of equity upon facts which are not disputed. I 
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can only look to see wheihOr Htwih/e and lloUaiid could hold 
the proceeds of this cargo in satisfaction of their own debt ; 
and (hey certainly could not, as neither cargo nor proceeds 
weie ever in their possession to be held. 

Plaintiff nonsuited. 

(iano !0 A.Vf., i^carletf, and (iasclec for ilie jdainlifis. 
l*arlc, \oUin, and i\ Paf/ock fur tlie defendants. 


[ AttoriiiVs, //i f/t/‘ooJ s\tu] Ptr.^//ion\] 


IMosi.s and Aiuitlu'r r. I’u A i 'r. 

T HIS was an at^fion on a |)olii V*of insurance at and from 
pint or ])uits ill ('nixi to jiuii or jiorts in Si. 
and from tlu iice to any port oi' poit.s in (lie Lbiilcd King- 
<lom, on (he ship .,1 ^ allied at. dOdO/. and licr freight 

valued at dOOO/. 

'flu' iilaiatiffs sougiii to rectaer an a\erage loss on tlie 
ship, and y return of ju i'mium for short interest on the freight. 

r>y a charter-party dated 7th October 1814, the plaintitTs 
let the viegz/.s to freight to /. i'luniclt for a \ oyage fiom JJver- 
yzf)u/to ('///w and St. and back, and (iarnctt cove¬ 

nanted to load her with a complete homeward cargo, and to 
pay freight for the same at a stipulated rate. 

• 'fhe- Arif us proceeded to Cuba and St. IJom/ugo, whtire no 
cargo was [irovided for her, and was guilty of a deviatioh by 
going to a port in Jamaica before tJie loss happened whiidi 
the plaintifls sought to recover. 

Their right'to that being abandoned, it was insisted that 
they were at all events entitled to (he return of premium ou 
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1815. the freight, no goods having ever been loaded on freight 

-— of which the policy could attach. 

Moses 

Vratt. Lord Ei:,lenhoboii<iii. —Had the ship been lost while 
waiting- to take in a cargo, the underwriters would have been 
liable for the whole sum insured upon tlie freight. The char- 
f('r-party created sin interest on which the policy had at¬ 
tached, and there had been an inception of the risk, although 
no goods were put on board. Therefore there shall be no re- 
tura of premium. 

Plaintiffs nonsuited. 


Park and F. Pollock for tlie plaintiffs. 

Ourrow A. G. and Richardson for the defi'iidaut. 

[Attornies, Pn^nort' and De7fnett.’\ 
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'ROVER for cotton and logwood. 


The defendant being part owner of the ship Cossack, by a 
charter-party dated 9th Alai/ 1815, let her for a voyage from 
Liverpool to Jamaica and back, to Ahralmm GVnv/c/f, who 
covenimted “to pay 3300/. for the height and hire of the said 
vessel for the said voyage, together with hi. per cent, primage 
on the outward cargo, and the customary TVc.yf Indian pri¬ 
mages on the homeward cargo;” the said freight and j>ri- 
!hc“wopcr- mages to be paid as follows ; “ the sum of 300/. part thereof 
jonsigmli of one month after the vessel sailed from Liverpool, 

by a bill on iMiidon, at two months’ date;; the sum of 300/, 
other part thereof to be advanced to the master of the said 
vessel in cash in Kingston; and the remainder to be paid on 
the delivery of the homeward cargo at Liverpool, by good 
and approved bills on London at three months’4atc.” 

owner had no lien on the cargo beyond the 

of lading. 
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Thti ship sailed to Kingston in Jamaica, addressed by Gar¬ 
nett to Hector Mitchell his correspondent, to whom he sent 
information of the charter-party, with instructions to purchase 
a homeward cargo for tlie ship on his account. Hector 
Mitchell accordingly purchased a homeward cargo on Gar- 
nett'H account, and loaded it on board the ship. Of this he 
made out an invoice in the following form: 

“ Invoice of the cargo of the brig Cossack, Hodgson mas- 
“ ter, bound to Liverpool, ship{)cd by order and for account of 
“ Ahraliam Garnett, and to him to be delivered when pay- 
“ ment shall have been made for the same to William Mitchell 
“ of London” 

I'or this the master signed bills of lading deliverable “ to 
“ the order of the shipper or to his assigns, he or thtiy paying 
“ freight for tlie said goods at the rate of 2d. per lb. weight 
“ for cotton, and three guineas jter ton for wood, with average 
‘‘ accustomed.” 

Hector Mitchell being a creditor of Garnett to more than 
the value of the cargo, and being afraid of his solvency, trans¬ 
mitted the indorsed bills of lading to liis^ brother William 
Mitcludl of London, the present plaintiff, and at the same 
time drew bills of exchange upon ^lim for the amount of the 
cargo, ins^nructing him as soon as these bills of exchange were 
provided for by Garnett to hand over to him the bills of 
lading. Garnett soon after became insolvent, and the plain¬ 
tiff himself paid the bills of exchange. There was no evidence 
that he had any notice of the charter-party. U pon the arri¬ 
val of the Cossack at Liverpool, he demanded the goods, and 
tendered the full amount of the freight due by the bills of 
lading, which, though according to the current rate of freight 
*.it the time, did not nearly amount to the sum due the 
charter-party. The defendant insisted that he had a lien on 
the goods for this latter sum, and refused to dtdiver them up 
till it was paid. 
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Topping for the plaintiff allowed that there was some novelty 
m this question, but contended that the case came within the 
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principle of Paul v. Birch, 2 Atk. 621.—The bill of lad ini’- 
constituted the contract between the ship-owner and tJie sliip- 
per of the goods, or his assignee, to whom any other contract 
subsisting between the owner of the ship and a third person 
was wholly immaterial. The defendant’s lien on the goods, 
therefore, could not be extended beyond the freight sti}mlat.cd 
for by the bill of lading, which had been regularly tend<‘red 
to hi«n before the commencement of the action. 

Garrow A. G. contra. Had the goods been con.signed (o 
(innuitt, the defendant would (dearly have had a lic'ii upon 
them for the whole sum due by the charter-party. The re¬ 
mainder of the freight being “ to be paid on the delivery ol' 
the homeward cargo at the delivery of the cargo 

and the payment of the freight, are concurrent acts, and there 
must mutually have btien a readiness to do the one before tlte 
other coxdd be recpiired. As the lien would have existed 
against Garncll, the ju'csent plaintiif cannot be in a Iwiter 
situation. The bill of ladiHig cannot prejiylice t he right which 
the defendant would otherwise have had. 'flie master could 
have; no authority to enter into any contract for that ]nu|)<tse. 
Jlertor Milchelt being the agent of the charterer, it was a 
fraud in him to induce, the master to sign hills of lading at a 
lower rate of freigiit than that stijndated for by the charter- 
party. The plaintiff’s title is affected hy the same fraud, al¬ 
though he is mjt proved to have liad e.xjuess mgico of the 
charter-party. Indeed he is to Le (jonsidered a mere agent of 
Oarneir», on whose account the cargo was jiurcliascd and 
consigned to him. 

Lord Ki.i,kni!Oi;ovi(:u. — Upon the facts jaoved 1 am of 
opinion that the ship-owner had no right to detain the caruo 
for more than the freight mentioned in the bill of lading. 
The plaintiff'is the Innia Jidc indoi see. of the bill of lading, and 
having paid the hills of exchange, must he taken to be the 
\)urchaser and owner of t he cargo. He is in no degree con¬ 
nected with any fraud ujton the charter-party, lie receives 
the bill of lading, by uiiich the master agrees that the goods 
shall be deliv(!red to him, on payment of a C('iiain specified 
■fteight. Me knew that this is an instrument which tlic mas- 
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tei' has in general authority to sign, and he seems to have had 1815. 

no reason to suspect that this authority was not proj)erly ex- -—- 

ercised upon that occasion. Under such circuiustances, 1 am 
of o]jiiuou, that the owner of the ship cannot be heard to aver Soauk. 
against tlu; contract created by his own agent through the 
medium of the bill of lading. 


The plaintiff had a verdict. 
Topping and Puller for tin; plamlilf. 

(jarrow A. G., Park, Scarletl, and ('amphell for the de- 
Icndaiit. 

[/Vt.lornius, Crowdt'r Co. «iul Itvnrdon ly i)(ims.\ 


Vide Hutton v. ii/vit/r/, ‘2 Mnrsli. Cy P. 


The Eahl of Rossi, yn and Another, Executors of the Eaui, 
of Rossi.yn deceased, r. .lonnKi,!., Rs(juire. 


[303 ] 

Sffturdfii/j, 

jhi. 


^1^1 ns was an action of debt upon a bond, dated 26th 
Navemher 1771, in the penal siiin of 100/. executed by 
the defendant on his call to the bar by the Honourable So¬ 
ciety of IJaeo/a's J/ni, to the Right Honourable Sir Fletcher 
Notion, Knight, A/ciyo/^Av Wedderintrn, lisquire, (the testator 
who survived the other obligees,) Ctiarles AinOler, lisipiire, 
and Sir Anthont/ Thomas Alah/, Haronet, Benchers of thvit 
Society. 

The bond was conditioned as follows: 

“ Whereas the said iliehard Paul Jodrcll, being a member 
“ of the llonoui’able Society of Lincohis Inn aforesaid, is now. 


An iirtioii 
Ilf. liiw tuny 
ill* nmiii- 
fuim-tt upon 
flu- liond 
iisip.'illy 
pivfii i<) file 
Siicii'ly of 
Lincoln’s 
Inn on 
iiciiip calUul 
to flit: bar, 
to recover 
nrrciirs of 
“ absent 
conunons,” 
“ vacJilioii 
commons,” 
“ preach¬ 
ers' duties” 
anil “ pen- 
M ms,” 
which have 


accrued while ttic. party has remained a member of the Society, aliboupb be has not lived in the 
Inn, or practised at the bar. 
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1815. ‘" by ow^ 6f ‘4ihe^feaine Society* called to; the degree lof an 

“ Utter-•Biurristerj whereby divers duties an<l charges may 
K^i^h ** bereafter, from time to time, grow d«e and payable to the 
«. *^.said Society by the said Htchurd Paul Jodrell: The oondi- 
jeDHEtt. therefore of this obligation i^ such, that if the ^aitl 

“ Richard Paul Jodrell do and shall from time to time, and 
at all times hereafter, during his life, duly and orderly per- 
** form, pay and discharge all such debts, duties, and charges, 
[304] “ sum and sums of money as shall grow due and chargeable 

** upon him for pensions, preachers’ duties, commons, taxes, 
fines, penalties, amerciaments, and all other duties whatso- 
ever hereafter to be due or imposed upon him, by order of 
“ and according to the custom of the said Society ; tlicn this 
“ obligation to be void, or else to remain in full force and 
virtue.” 

The defendant, after craving oyer of the bond and condi¬ 
tion, pleaded 1st, mn esl factum: and 2dly, that lie ditl from 
time to Jtime, and at all fimes after tlie .making of the said 
writing obligatory, duly and orderly pay and discharge all 
such debts, duties, and charges, sum and sums of money ns 
have grown due and chargeable uj)on him for pensions, 
preachers’ duties, commons, taxes, fines, penalties, atul 
amerciaments, and all other duties uliatsoever, which, after 
the making of the said writing ohligatory, were due and im¬ 
posed upon him by order and acconling to the cnst/>m (jf the 
said Society, and according to the teiior mul effect of the said 
condition of the said writing obligatory. 

The replication assigned four breaches : 1 st. That after the 
making of the said writing obligatory, and after the defeiul- 
ant had been so called to the degree of Utter IJarrister as 
therein mentioned, to wit, on the 1st day of Januarif 1776, at 
iMudon aforesaid, &c. divers large sums of money grew <jue- 
[ 305 ] and chaigeable upon the defendant, by order of and according 
U) the custom of the said Society, for pensions, preachers’ 
duties, and commons, from the end of Michaelmas Term 1771, 
to the end of Michaelmas Term 1774, for 3 years alter the 
said call of the defendant, (that is to say,) the sum of l(J.s-. for 
fMinsions for the said 3 years, at the rate of 5s. Ad. per armmu ; 
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the feuitt'of 30«i for j)f€achera? duties for the^said 3 yoars^ at 
the lute of iOs. /w»r ; the sum of 14/. 8s. for absent aim- 

mens foi* the said 3 yeArs, at the rate 4/; 16s. per annum ; and 
tlie sum of 12/. for vacation commons for the said 3 years at 
the rate of 41. per annum. 2dly, That afterwards/ to wit, on 
the 1st day of Augmt, in the year of 1809, at J^ndan^ 8^c. 
divers other large sums of money grew due and chargeable 
upon the defendant, by order of and according to the custom 
ol’ the said Society, for pensions, preachers’ duties, and com¬ 
mons, from the end of Michaelmas Term 1774, to the end of 
Trinity Term 1809, for 34 years and 3 quarters of a year (that 
is to say,) the sum of 91. 5s. 4d. for jiensions for the said 34 
years and 3 quarters of a year, at the rate of 5s. 4d. per annum: 
the sum of 17/. Is. OV/. for preachers’ duties for the said 34 
years and 3 quarters of a year, at. the rate of 20.s. per annum ; 
and the sum of 160/. lO.s. for absent commons for the said 34 
years and 3 quarters of a year, at the rate of 4/. 16s. per 
annum. 3dly, That afterwards, to wit, on the 1st day of Au~ 
gust, in the yevir of, 1810, at i.oHohw, &c. divers other large 
sums of money grew due and chargeable upon the defendant, 
by order of and according to the custom of the said Society, 
for pensions, prcatdiers’ duties, and commons, from the end of 
'I’rinity Term, 18(.)9, to the end ol Trinit y Tenn 1810, for one 
vear, (that is to say,) the sum of 5s. 4d. for pensions for the 
said year, at the rate of 5s. 4d. per annum ; the sum of lOs. 
for preachers’ duties for the said year, at the rate of 10s. per 
atmurn ; and the sum of 51. Hs. for absent commons for the said 
year, at the rate, of 5f. Hs. per annum. 4thly, That afterwanls, 
to wit, on the 1st day of .//me, in the year of 1815, at .[.ondon, 
i^-c. divers other large sums of money grew due and chargeable 
upon the defendant, by order of and according to the custom 
of the said Society, for pensions, preachers’ duties, and com¬ 
mons, from the end of Trinity Term 1810, to the end of Eas- 
• ter Term 1815, for 4 years and 3 quarters of a year, ^(that 
is to say,) the sum of 1/. 5s. 4d. for pensions for the said 4 
years and 3 quarters of a year, at the rate 5s. 4d. per annum; 
the sum of 2/. Is. (id. for preachers’ duties for the said 4 years 
and 3 quarters of a year, at the rate of lO.s. per atmurn: 
tvnd tlie sum of 26/. 12.s. for absent commons for the said 4 
years and 3 quarters of a year, at the i-ate of 51. 12s. per 
annum. 
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Rejoinder, that nothing of the said several sums of money, 
or any of them, ever grew due or chargeable upon the de¬ 
fendant, for pensions, preachers’ duties, commons, absent 
commons, or vacation commons, modo forma, SjC .—and issm; 
thercujwn. 

The following was the particular of the deniand : 

. ,il. s. </. 

Absent commons, in lull from the end of .iMiehael- 
mas Term 1771 to llii'end of iMichaelniiss fei'm 
1774, 3 years after < all to the Bar, at 1/. Iti.s. /wr 
annum - - - - - - - I I 8 () 

Vacation commoi\s, 3 years after call, at ‘I/. - 12 0 0 

Preacher, 3 years alt(>rcall, at Kh-. per annam - 1 It) 0 

Pensions, 3 years after call, ai U'l. 4d. per a?iiNim - 0 It* () 

Absent commons in full, from the end of Michael¬ 
mas ’revm 1774 to the end of 3’i iuity Term IHOf), 
beij»g 34;|! years, at 4/. Iti.s. - - - - ](!(> IG 0 

Preacher, from the end of *Miclinehnas Term 1774 
to t.heeml of Trinity Term 1809,34;^’ y<-ars, at 10s. 
per auninn - - - - - --]77() 

I’ensions, 34,^, at .5s'. 4^/./;<v <////////// - - - 9 .5 4 

Absent commons, from the end of Trinity Term 

1809 to the end of Trinity 4'erm IS 10, om; year .5 <S 0 

Preacher one year - - - ~ - Ojot) 

Pensions, one ditto - - - _ _ « 0 5 

Absent commons, from the end of 'Frinily 3’enn 

1810 to the en<l of ’I rinily Term 1815, 5 yeais, 

at 5/. 12v. per annum - - - - - 28 0 () 

Preacher, 5 years, at \(h. per annum - - - 2 10 0 

Pensions, .5 yc'ars, at F>s. 4(1. per annum - - 1 G 8 

-t'2G0 2 10 

It thus appears, thvit the demand came under four heads, 
- 1 . Absent coumious.— 2 . V’acution commons.— 3 . Preacher. 
—4. Pensions. The Absent commons were charged at 4 /. l(w. 
a year from 1771 to 1809; for one year from that time at 
54 8 *-., and from 1810 to 1815, at 54 12s. The Vacation 
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commons were only charged for the first three years after the 
defendant’s call to the bar, amounting in all to 12/. The 
Preacher and Pensions have remained unaltered, the former 
being 10.v.;it'r annum, and the latter bs. 4tL 

Mr. Jothe/l being applied to for payment of these arrears, 
\vrot(' back in answer, that. ‘‘ it was not bis intention to dis- 

c.liarge them, since inoie than Iwenty years had elapsed 
“ IVom liie time vvIkui he resolved that be would not yield to 
“ Ihe claim of tli<“ Soviet v.” He lead nevau'pr,ietise<l at the 
bar, nor held chambers in llte Inn, nor attx'nded in the Hall 
from the time of his Ix'ing called. Jior j>el.ilioned to become a 
componndiv,-. 

It a|>jH'aie{l that he had early expressed dissatisfaction with 
l!i(‘n)aimerm nliich 1 •enclnns were elected, and with the ma¬ 
nagement ol the afi'.nrs of the Society, eoutemling, that fitr 
tl»es<' and ctlier reasons the orders of the Council we,re ilhigal 
atid his boml could not hi’ enforced. 

’Fhe bond being now put in, .Mr. Inline, the Steward of the 
Society, was called, and st.ited the amount ol tli<‘ arrears due 
from the dcfenrlant. He said the (’oimuoiis are divided into 
l .aiing. Absent, and V'acation. 'I'lie lirsl ar(* elrarged to those 
’vbo dine in the Hall, ubether licnchcrs, Barristers, or Stu¬ 
dents ; and tb(‘ second to llie Members of tl\o Society who do 
not. 'fhe-e have bi'cn i<'gnlarly paid by many, but mtmy liave 
refiised to pay tlnmi. The pia'stmt is the lirst instance of a 
bond l»eing \>nl in suit to inforee {tayment of them. 'I'lie 
\acation commons art' only charged lor the lirst three years 
aitt'r the member of tin* Society is called to the bar. In point 
of fact, no commons are now provided in the vacation, or 
have been for many years jiast. 'I’lie charge of lO.v. a year 
h)r the ])i’eachcr has always been made towards delVaying^tbe 
e.xpeucc of religious worship, I'or winch purpost; tin* amount 
of the sum thus collected is very inaderpiate. There Itave 
been imincmorially various poor ])ersoiis, pensioners of the 
Society, lor wdiose support bs. 4<l. a year has Ihh'Ii colb'cted in 
the name oi'“ pensions.” 
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To prove further that all these duties " were due, and had 
“ been imposed upon the defendant by order of and according 
" to the custom of the Society,” the following entries were 
read from the books of the Council; 


[1. Absent Commons.] 

At a council held 15th Mat/, 37 Eliz. 1596. 

It is ordered, that every gentleman of this house, admitted 
f310] “ to l)e an utter barister, and under the degree of a benchci', 

shall bo and continue in commons, and give j)ersoniil attend- 
“ ance in the house by the space of three months, either 
“ together or at several times in every year, to he aecomptetl 
“ from the first day of this Easter Term ; and every gcmtleinan 
“of this house being under the degree of an utter barrister 
“ shall be and continue in commons, and give {)ersonal attend- 
“ ance in this house by the space of four months in every year 
“ to be accompted in like sort as is atbresai<l, u]»on pain to 
‘‘ lose tlu'ir chambers, that they have; or lujreaftei- slnill have 
“ within this house. A/Id that for default of l)eing in com- 
“ mons or of tlui attendance afore.said, it shall be Ijiwful to 
“ any other gentlemaJi of this house to be admitted into the 
“ chambers of any such diseontinuer so as is aforesaid failing 
“ in being in commons or in his attendance, unless the gentle- 
ntau so tailing ui the ])rt‘mises liave a. special adimttanc(> into 
“ his chamher or some other reasonable excuse, to b<! allowed 
“ 1)y the masters of the bench.” 


By an order dated the 28th of Novem/ter 1707, 8 Cco. 3. 
It was ordered, ‘‘ T lia,t for the future every njcinher of the 
” Society, who slioidd he indebted It)/, or upwards for absent 
“ commons, should apjdy for leave to compound for the same 
within twelve mouths after a hill for such commons shoidd 
“ be delivered to him by the oflicer of the Society, and in 
[311] “ default of such application within the time aforesaid, that 

“such member should not afterwards be at liberty to com- 
“ pound for such commons,” and this was declared to be a 
standing order of the Society. 

On the 27th of February 1768, an order was made, “ That 
“ no person should be permitted to compound for absent corn- 
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•* monsforlhmi .years next after ho should be called to the 
bar, but should bo obliged to pay the whole of such absent 
“ oommons/' 

On the 20th of June 177(), an order was made, “ That from 
“ and after the tljen Michaelmas Term, tlie composition for 
“ absent commons should b^^ 12s. for each term, and that each 
‘‘ member of the Society should pay their compositions an- 
nually, and that unless the same shotild be paid within three 
‘ months after the expiration of tlie said twelve months when 
“ the same should become due, that no composition should 
‘ be admitted for the same, but tliitt they should pay the 
whole of the said absent comnions so in arrear to the 
“ Society.'’ 

At a council hold the 2(>tli of I'ebraurif 1778, an order was 
made, “ Tlui! the gcutlcTneu who keep commons in the ball, 
“ should <*n and from tlu- lirst day of Easter Term then next 
“ pay for t]u> giaiid week, ami anotJier week in each term, 
“ the sum of 1/. 4.v.*instea<l of 18*., and so in projiortion, (that 
“ is to say,) 12*. and sixpence for grand week, and 11*. (></. for 
“ any other week, and that tin; composition for absent cooi- 
moiis be from that time om half thereof instt:ad of two 
'* third part.” 

Finally, by an order of council^ dated 28th JSiovcinhfr, fA) 
3. tlu^ presen< iat<‘of charge w'as eslablishod as mention¬ 
ed in the particulars of dcmaml. 

[2. Vacation Commons.j 

't. a council held 4th November, 11 Car. 1. Whereas 
•>tlemon of this Society, as well of the bar as under 
’ indebted I'or vacations by them Ibrl'cited, as 
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'^ebted shall at their 

n> 

perils 

surer of this hou 


' : to M r. Trea- 


. public notice 


181 C). 


\ N 
V 

JODltlJ I 


[ 312 ] 


Vo I.. IV 



312 


OASES AT NISI PRIUS 


IioM 

Rosslvn 

V. 

JODRELL. 


1816 . may be taken hereof, a copy of this^order is forthwith to 
- ** fixed on the screen in the hall.” 

lOtli NcweififM'r, 11 Car. 1. 

“ At this council it is ordered. That the ancient orders 
“made heretofore for payment of house duties be revivetl, 
“ continued, and hereafter ol>.scrved. And the chief butler 
“ is to warn such barristers and other gentlemen of this house, 
“ as are in arrear or behind with ]»ayment of forfeitures of any 
[ 31.3 J « vacations, to make payment therc'of to Mr. Treasurer Ixjfore 
“ the next council, or otherwise to appear at the next council 
“ and shew cause why they have not paid the same.” 


29fh June, 3 William ami Man/, lb‘91. ” Upon the pe- 

“ tition of Edtoard Jlorsrnau, Esq, barrister of this Society. 
“ shcwiiiir that he is in arrear tin; sum of 12/. for vacation 
“ commons, and praying abatement such as shall lie reason- 
‘'able: It is ordered tJiat jiaying si\ pounds before the next 
“ council he be dischargt;d of all vacaitioiecommons.” 


[,3. Preacher.] 


4 Car. 1. 

“ At this council Mr. Edirard lio/nolds, late of Mertnu 
‘‘ College, in Oxford, is « iiosen (o be the ]ircach<‘r of this 
“ house, and is to jireach bodi in terms ami vacations, for 
"which he is allowed fourscMire jiounds yearly sti|)eud, to Im‘ 
“ paid him by equal payments at tiu; end of every term by 
“ the steward of the liouse for the time being, v\]iicb is to be 
"raised by a roll, wherein every luaicher and usso<‘lale (o b<^ 
" tax«.*d at 3.S., evea-y barrister at 2s. (id. and every young gen- 
“ tlemau of this Society at 2s, a term, and it is e.vj, ted In* 
" shall leave all olhi'.r benetices with cure in convenient tiry,,. 
" after l»e is hereunto admitted.” 

20th Jane, 7 Geo. 1. 17‘2l. 

" Ordered, That all who for the future shall be in arrear to 
" the preacher’s, roll a year or up. wards, shall belaid before 
" the council the first council in every Michaelma.s Term.” 
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£4; Pensions.] 

“Beit remembered that on the first day of/ufy, in the 
“ first year of Edward 4. It is ordered by the Sociely, that 
“ every feilow of the Society shall pay yearly for hLs pensions 
“ 4.V., to wit, for Michaelmas term next coming and for, 
“ Hilary Term then next following 12^/., and for Easter Term 
then next following \2d., and for Trinity Term then next 
“ following 12rf. And that in every term the pensiouei* shall 
“ fix a day, before which day every one shall pay his pen.sion 
“ for this term, or one of the Society for him, or he shall go 
“ out. So that hereafter eveiy pcnsio*ner shall answer for all 
“ things which shall be in his roll, or he shall send them out 
“ as is aforesaid. And that no one who is so ejected from the 
“ Society shall be readmitted unless he make fine with tlu; 
“ Society, as well according to the quantity of his pension, 
“ while lie shall have been so out, together with all arrear- 
“ ages, as for the trespass and contempt in this behalf.” 


20th Koremher, 8, Elhah lh. “ Item, that if any refuse to 
“ pay his pensions, it being lawfully deniande<l, it is further 
“ ordered and agreed tliat he .shall then pay double pen- 
“ sions.” 


0th Mail, 20 I'Aizahdh. “ Item, that after tln^ eml of tin; 
” next pensioners’ account, every yian shall every term pay 
“ his pensi'#ns, or else his pension of that teiau to be doubled, 
“ and paid -accordingly. Item, tliat some be appointed by the 
“ beiudvers to join witli the pensioner, aiul to take order wifit 
“ every gentleman of the house, for the better payment of the 
“ pensions, and to compound with every one for how mucb, 
.d for bow long arrearages as shall seem guo<l to them, so 
■ ] ■ siime persons compt>unded for forthwith do make 

-nt.” 


pOr. 

the 12 1 . 
rate of Ss. 4<<, ^ 
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Oarrow A. G. in support of the action, contended that th<? 
defendant was liable on hi.s bond for all sums which had be¬ 
come due, by order of the council, or by the usage of the So¬ 
ciety, and that tlu? arrears claimed were proved to have be¬ 
come due by both. 


Scarlett, contra, said he was instructed by his client, first to 
take his Lordship’s opinion upon the legality of the orders 
made by the council, constituted as it now is. Mr. Jodrell, 
who had given much ath'utiou to the subject, found that the 
benchers, formerly called “ the Antients of the House,” wen* 
actually the senior iiuanbers of the Society, venerable for 
their years and their learning ; but the benchers havt^ of late 
i 3K) ] years been inexperienced young men, many of them uncon¬ 
nected with the law, who were prefiured by J>olttical inllnencc. 
This he considered such a clninge in the constitution of tiie 
council formed liv the benchers as to render Iheir orders a 
nnllity, and to dispense ev(U) with the. payment of the antienl 
dues of the Sociof.y, which w('re now .so liiil>le to be abu.scd. 


Lord Ci.i.KMiov.ovic.n.— The defendant acceded to (In- 
Society as couslituted in the yc.u' 1771. T will not look I'ar- 
Iher back to see how it was governed ; and he does not pre¬ 
tend that there has been any chajige in that respect since. 
He attorned to it then ; ajul 1 think he is liable by his bond 
for all sums which have since become due, either by the usage 
of the Society or by the order of the c'.ouncil. 


Harrow A. G. observed, that the Society had had tlic ho¬ 
nour to have the late Mr. Pitt and Mr. iVemm/as benchers, 
and Lord Salaiou/Ji, Mr. Vaasit/art, and several other eminent 
political characters are so now', but they had all been called 
to the bench on being appointc<l to the office of Chancellor 
of the Exchequer, or some other high situation i” e Vkw. (./) 


b 
thei 


(u) By Order of Council of 1 h> 1' & per-- is capable 

of being a honelie- uule- -e.r of the Society 

seven ve ir^ e - again m.,, 

die Ittonc ‘ ‘ 
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Scarlett then insisted, that upon the resull of the evidence, 
the verdict must be for the defendant, or at least the damages 
must be reduced to a very small amount. Ho chiefly object¬ 
ed to the charge for “ vacation commons.” VVhfiii this origi¬ 
nated it was perfectly fair and reasonable. The inns of court 
were universities in which the student lodged, and might bc^ 
fed at all times of the year. There were commons in vacation 
as well as in term. Indeed it appears from Dugdalc that it 
was chiefly in vacation that the took place, and that 

the attendance of the members in the hall was required. Ifa 
member was in commons in vuf;ation, it was j)errectly fair that 
he should pay vacation commons. But now that there are 
no connnons in vacation, the consideration for the accustomed 
])itymcnt has failed, and it carmot be enforced, vlccordingly, 
it has been abandoned by all the other Inns of Court. It has 
not even been insisted upon as legally <lue by Lincoln’.s Ijin 
itself. The steward statt's thal. uumy have refused to pay va¬ 
cation commons, and this is the first inslanee oi‘a bond being 
put in suit uj»on that ground. It is notorious that Sir 
chvr Norton, one of the ohligees of this bond, as well as the 
late Lord Thurlow, treated the demand with ridicule, and 
that the defendant with many others under their sanction, 
about the time he alludes to in his letter, di'tonnined to resist 
it.— Absent, coninnnis” come undei- the same consideration. 
The defendant never having been in tin? hall, since he was 
called to the bar, the Benchers e^ n have no right to charge 
him for what he never cat. If he had held chambers in the 
Inn, they might have insisted on his paying what they retjuir- 
ed, or they might have seized the chambers as forfi'ited. A 
tenant of chambers in an Inn of Court, holds them merely by 
licence at the will of the Society, and may be deprived of 
i n if he refuses to conform himself to any of their rules. 

, ‘ e he may be excluded from the Society altogether. 

1 • ■ ' ♦'or supposed dues arising out of custonrs or 

,' ' •“ is no consideration, cannot be recovered 

'V. If the Benchers will bring an 
. b; iii 'sonabhrness of their customs 

a.. '‘ The bond they reqttire 

on a ca: ' w er arbitrarily to 

tax His Maj., . . ’ ought fit to 


1815 , 


Li ml 
Uos-HIA N 
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Joolua t . 


[318 j 



318 


CASES AT NISI PRUTS, 


1815. 


Lord 

UoSSLVN 

JODIIELI. 
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[320] 


raise the absent commons to 50/. a term, according to the ar- 
giiineut on the other side this would liave been a sum becom¬ 
ing due by an order ol' the council, and it might have been 
recovered from every member of the Society. 

The foreman of the jury inquired whether a member of the 
Society has a power to resign. 

« 

Mr. hnne, the steward, said, that by presenting a petition, 
leave is granted to him on payment of all arrears then due. 

Scarlett. This shews that, the leave may be withheld, and the 
bond still kept in operation, to enforce future exactions. 
'I’Jie reasonableness of tliesc orders must be enquired of by a 
jiulge ami jury, or it will be found that the bonds of all [)re- 
sent, who have entered at Lincoln’s Jnn, arc forfeited, and the 
most alarming consequence.s may ensue. It aj»pears by aii 
ord('r ma<]e by the council of that Society on the (ith Feh. 
7,lac. 1. the object of wh’ch seems to have been to prevent 
that dullness at the bar which has since been so much com¬ 
plained of, “ that the under barristers were by decimation 
“ put out of commons, for example’s sake, because the whole 
'' bar were ollended l>y not dancing on the Candlemas day pre- 
" ceding, according to the ancient order of this Society, when 
“ the judges were present,’’—with a threat that if the like 
fault were committed aftcia aids, they should be fined or dis¬ 
barred, (r/) It will be for the jury to say, therefore, whether 


(rt) l^oiiTEscuK, in his treatise De Lautlilms Lrgvm Amjlicr, 
says, that those sent to the Inns of Court, “ did there not only 
“ study th(', laws to serve the courts of justice, and profit their coun- 
“ try, but. did further learn to dance." 

Dug DALE, in his Orig. Jur. gives a very minute account of the 
daiKiing before the .Tudges. After describing the election bt tl 
Ancient and Puisne Readers, and the Master of V e Revels, an<l 
their functions at dinner, he proceeds, “ Dinner ‘ c-J ended, thev 
“ wait on the .ludges and Serjeants, usherin''- .ither into the 

“ garden or some other retiring place, oe cleansed and 

pre])ari d; and ' > the hall, and 

" place them ir ,nis lining done, the 
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they think it reasonable that a gentleman, who has in fact 
ceased to belong to the Society or the profession for forty 
years, should bo compelled to pay dues as if he had been liv¬ 
ing in the inn, dining in the hall, attending in the chapel, and 
|)rHCtising at the bar during the wliole of that time. 

Lord Ellen noiiouGii — I am of opinion, that the de¬ 
fendant is liable on his bond for all the payments demanded 
of him. They were existing payments when hi; entered int(> 
tli(j S(jciety, and he cannot be l)eard here to say, that they ai’c 
unreasonable. I cannot enter into tlie ralionale of each ; J 
make no doubt tliat they would all be found to be reasonable 
and j)ropcr, and that they are applied to the most laudable 
purposes; but that is not now the subject of our inquiiy. 
The defendant by his bond has undertaken, during his life, 
duly and orderly to discharge all such debts, duties, ami 
cliarges, as should grow due and chargeable upon him for pen¬ 
sions, preachers’ duties, commons, &c. and all other duties 
whatsoevcf to be due or i)U|)t)sed upon him by order of, and 
according to the custom of the Society. Wliether these dutie.s 
be reasonable or not, he must ])ay them, or bis bond is for¬ 
feited. Ihcc In f(cdcm venit. 'fhcrc is no pretence for saying 
tlicic is any illegality in any part of the demand. Is not tlie 
expoi\ce of performing the odices of religion in the Society to 
be defrayed, as it is proved to have been for centuries jiast ? 


‘ AucHiiit that hath the stall’in his hand, stands at the upper end of 
‘ the l>ar table; and the other, with the white rod, placctli hhrisell' 
‘ at the cupboard, in the middle of the hall opix)site to the Judges, 
■re the uuisie heing begun, he calleth twice the Master of the 
And at the second call, the Ancient with hi.s white stall’ 
"ard and hegins to leiwl the measures; followed first 
i I then the gentlemen under the bar, all accord- 

, hios; and when one measure is ended, 

' . 'Us for another, and so in order. 

the Header at the enjiboard 
. . ‘>e is walking or dancing 

‘ with the ,• forthwith begins 

‘ the first line o. , ■ ■ ’ ' ''ich all the 

^ rest of the comimny j : : ' 
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1816. Ekiual formality was observed with respect to beards; for in 33 

-- Henry VIII. an order was made “ that none of the fellows of this 

Lord l)eing in commons or at repast, should wear a heard, upon 

pain to pay double commons or repast during such time as he 
douRELL. should have any beard.” But this order not bcaug strictly observed, 
the penalty was made greater in 1 Mary, viz. “ that such as had 
beards, should pay 1 2d. for every meal they continued them ; and 
ev(uy man to be shaven upon pain of putting out of commons.” 

In I'Eliz. it was further ordered, “ that no fellow of this house 
should wear any beard above a fortniyht's growth, and that who so 
transgressed therein should, for the first offence, forfeit 3s. 4d., to be 
paid and cast with his commons; and for the second 6s. 8d., in like 
manner to be paid and cast with his commons; and the third time 
to be banished the house.” 

Boon after, however, the fashion of wearing beards grew so predo¬ 
minant, that the next year it was agret;d, “ that ortlers Itefore that 
tijiie made, touchintj beards, should be void and re|>ealed.” 


[3251 

Stffurtiat/f 

2X 


Ai.i.ey and Others, Assignees of Jameson, a IJunkrupt, c. 

IIOTSON. 


t /r.'lt*”' CTTON for money had and received by the defendant 

1$.,'ongoing to the us<; of the ])hiiiltifh!, as assignee.s. 

.-itiroaiJ 


leav<?» ii g-p- 
iipral power 
of attorney 
with him, 
and RPiids 
an order to 
t’.,to wliom 
lip liad con¬ 
signed 
goods for 
to re¬ 
mit the pro- 
<'peds to B. 
on his ae- 
count. — C. 


The bankrupt was captain of a ship in the service of the 
Jilast India Company. Being' about to sail from this comitry 
ho left a general jiower of attorney with the defendant, b) 
whom hew'as indtrbbid in a considerable sum of money, lie 
canic.tl out with him as an investment to Ca/cu/ta 3 eases of 
saffron. Not finding a market Ibr them there, he ,it them 
to liornbai/, adtlressed to the house of iorbe.s and C T'J. Vis,, 
letter of advice to that house, dated 8th Jan^din/ 1812, he 


sells the says, “ I leave the disposal of the su'’• o, you, and wlieii 

guilds, and , ,,, 

rmnits the sold, please remit the proceeds to our mutual friend Mr. 
|M-wecds^to it Jiijigon (,f l^ondon, on my accotint.” 

wards and 

before the iiiuticy was rei-piveil by B, A. ciommils an act of luiukruiitcy. f/t/i/ tliat B. might 
apply the proceeds in satisfactiu' of tin ’ ht I'ji- him f.;.-. A, 
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V. 
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Lord 15r.i.iVNiJoRouGn. —I am of opinion, that the defend¬ 
ant has a riii'ht to detain the money in satisfaction of the debt 
due to Jiini fioin the l)ankrn[)t. Whim tlie order of 8tli Janu- 
///■// 18J2 was o-iven, tlie baidempt laid a power to give it, 
and being coupled with an interest, I think it was not coun- 
Jennaiuled by his subser|uent bankruptcy. The transaction 
is entirely from fraud. J consider tliis a case of mutual 
credit. 11' a factor has a lien on goods, he has a right to 
tlic j)rice, although received after the hankruj>tcy. In the 
same nuniner, I tlhnJ:^ this money was .subject to the defend- 
aiit’.s claim before it could ve.st in the assigncc.s. 


i'urbes and Co. sold the saffron before Jameson's bank¬ 
ruptcy, and remitted the proceeds to the defendant; but he 
did not receive them till after the bankruptey. 

Marryat for the assignees contended, that the bankruptcy 
operated as a revocation of the order of Hth .Tanuarij 1812. 
The defendant could have no lien, as ho had no possession ; 
and the money before it reached him had become the property 
of the plaintiffs. 


Plaintills nonsuited. 


Alarn/af. and Scarlett for the plaintiffs. 
'I’adili/ and Sc/iri/n lor the defendant. 


[Attonii«.s, A'i/til and Penrt r.'] 


Vide Olive v. Smith, 6 Taunt. l><>. 
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complete her loading till the ICth of August, and.was not 
■ cleared for the homeward voyage till the 4th of SeptembeT. 

It was first objected on the part of the defendant, that the 
Hax had not been dispatched from St. Pelersburgh in time. 
The seller engaged that the flax should be dispatched from 
St. Petersburg/i not later than the 31st O. S. (that is, 

12th August N, S.) either for “ Hull or London.” By St. 
Petershurgh must lie imderstoo«l Cronstaxll, the loading port, 
and the words “ dispatched for Hull or JMndon” shew that 
it was intended that the ship sliould have saile<l on the home¬ 
ward voyage on or before the day specified. But in fact she 
was not cleared till the 4th of September. 

Ginns C. J. however thought it was enough that the flax 
had been sent down from St. Petershurgh, and put on board 
the ship at Cronsludl, before the time mentioned in the 
contract. 

It then appeared that the jdaintilf, who resides in .Lo)ido/i, 
received advice on the 12Lh of September of tlio sliip by which 
the flax W'as coming, and <lid not communicate t.Jiis to the tle- 
fendant whf) resides at Hull till the 20tli of the sanu! month. 
The ship arrived in October, when the delendant relusod to 
accept the flax without assigning any particular reason. 

t 

It was now contended, that he was discharged from the 
contract by the lateness of the communication of the ship’s 
name. By the contract, the seller e,ngag<?s as soon as he 
knows the name of the vessel in which the flax is to be shippe«l, 
he will mention it to the buyer. Instead of this, he did not 
mention it till eight days after. 

On the other side, they argued, that the language r>f ciu# 
contract must receive a reasonable constructj^>ij; that the 
communication had been made time enough for all useful pur¬ 
poses; that no injury had arisen to the defendant from the 
delay, and that at any rate, the undertaking to mention the 
name of the shin as soon as it was known could not be held a 
condition precedent, as it did not go to tlic whole considera.- 
t ion for the contract on the part of the defendant. 



MICHAELMAS TERM, 66 GEORGE III, 


332 


Gibus C. J.—I am of opinion that this is a condition pro- 1816. 

cedent. If it be not, every thing else to be done by tlie seller —- 

might be plucked from the contract. I likewise think that 
the condition has not been complied with. The plaintiff had Si-eni i,. 
notice of the name of the ship on tlie 12th, and did not com¬ 
municate it till the 20th. I'his was not mentioning the ship’s 
name as soon as he knew it, Wliother ho did so in time, is a 
question of law, and I am of opinion that he did not. He 
must therefore be called. 

Nonsuit. 


Lens Serjt. and Campbell for the plaintiff'. 

Marshall Serjt. and ./. I^arkc for tlie dcl'endanl 
[Attornies, Thumptou nnrt /losscrj] 


Bauuktu. Dutton and Another. 


( 33.3 I 

Yhnrstinif j 
Nov. :i(h 


y4 SSlJMPSn’ on an agreement for a charter-party dated 
Gth January 18Id, for a voyage from London to Heligo¬ 
land, whc'.reby “ thirty running days were allowed for loading 
“ the ship At and discharging her ai Jl.clig(dand, and 

“ 10 days on demurrage at 4/. a day.” The declaration 
allogeil that the defendant detained the .shij) 32 days in load¬ 
ing and discharging her beyond the thirty running days. 

' ; ooint of fact, she was ready to take in her cargo on the 
'"/•//, on which day some goods were actually taken 
• . ' ' "-'-c frost immediately after set in, and con- 

• ' ’‘ing vvhie.h tim*? the river Thanirs 

• t • ’ ■ ship was rendered inqiossible, 

. . o • . ’ • had lieeii loaded. On 


Whore 
tlicn* is ii 
slipiilatioii 
in !i char¬ 
ter-party, 
tliiit a <'cr- 
lain nuuilicr 
of ninniiiij 
(lays shall 
Ik! allmrcd 
for loading 
thf sliii), 
the fivij^ht- 
cr is lialilo 
for her suli- 
socpiciit de¬ 
tention for 
that pur¬ 
pose, al - 
though I he 
loading- of 
her within 
the s|»eei- 
fied time 


j,. . A ' ■ ’'csiimed, and was wasrender- 

■ . ed iinpos- 

COmnlCL..:' . , . ' . . '-hou.se was sih’e h 3 ' ice 

* I in the rirer 

where she lay; hat , . ( ' ' anj-delay th.it may arise 

in disptttcliing hcr,GCcavi. » ^ . . ; - ‘ , .njni^hci* clcttnuiccs. 
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1816. burnt down,-and her clearances could not be obtained till 

--- the 9th of March, on which day she sailed. She was employ- 

Barret g(j four days in discharging at Heligoland. —A witness statc<l 
JOuTioN. that it was the business of the owner to procure the ship’s 
clearances. 

[334] The plaintiff claimed demurrage from the 7lh of Fehrunrt/, 
when the 30 running days expired, to the 9th of Manh, 
wlien the ship sailed,—together with the four days employed 
in unloading her at Heligoland; and contended that as slu- 
was necessarily detained during all that time, the delemlanf 
was answenihle, although the detention arose from circum¬ 
stances over which he had no controul. 

The defendant, on the other hand, insisteci that the action 
could not be maintained, as the period <luring which th(“ 
river was blocked u]> by the ice, and that which intervciiCHl 
between the burning down of the Ciistom-houBC and the 
sailing of the ship, w'ere*both to be excluded from the thirty 
running days allowed for loading and discharging her. 

Gibbs C. J.-—J am of opinion that the frost is no defence. 
This comes within the principle of v. Page (a) in wliich , 

I was counsel, and in which it was decided, that if a me.rchant 
biro a ship to go to a foreign port, and covenant to furnish a 
lading there, a prohibition by tlie govcu'nmcnt of that country 
to export the intended articles neither dissolved tlie contract 
nor excuses a noa-perfonnance of it. There was an ab.s<»luto 
undertaking by the freighter of this ship to load and dischuj ge 
[335] her in 30 days ; and whether it was or was not possible for 
him to do so from the state of the weather, is quite inc.i 
tcrial.—Hut 1 think the defendant is not liable for i-.' 
of the ship at Lomlon after the 25th of I'ebrur 
loading vi’as completed. The witness sta+ i, ■' 

duty of the plaiutiB', as owner, to 1' .:■■ ■• . , / 

ances. Tliereforc, if this became.' ' . i. ^ 


mi. 

• wn beiwv-v-i 


"leans oj 
--- •‘•ing 
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limise being bnrnt 'down, the detention in the interval must 1315. 
1)C considered as his and not tlie dohindant’s, - 

Dak to; 1 

tf. 

Verdict accordingly. 

Ia-hs Sorjt. and Campbell for the plaintilf. 

Hex! Serjt, and (aa troad for flic defendant. 

[Attnrnio.s, Sri’nin f,- C.’o. iirul Si.ri)iJiirt/.\ 


III T/io/n}>si))i V. Wfffiner, Sitliiii^s after Trinity Tt-nn i'-'OI, 
Krjiiioii lilvi'wisc rilled tlial fro.sl, coiniilelcly hliu-kiii^j,' up iIh- vessel, 
was no i-xeinptioii fi'ijiii tlie elaini for dcimirr.i',;e,-- '^ivfive, U'ave to 
nio'.e tlie eoiirl. upon tlie point, lint no motion was in.ide. .\1. S, 
t'ide Hurmnn v. (Jlurke, mite, Hill v. hllf, ante, .'?'27. 


OllM i; V. Voi N 


/Av. • 



l‘’.lfr on Ixiiid in flic penal 
for llie payment of ] 1,000/. 


Sinn of tJ-? ,< )0(.l/. 
by instalments. 


ei nil I it lot led 


-.1 

The dele.ndiud pleaded (amongst other things) that he en¬ 
tered into the bond iis smef y lor )V////V.//m Drtne ihe i/oiiinyer ; 
lliat certain of the instalments were paid ; and that the plain- 


\VlKn\‘ ir 

tllM’SfltH’MI ' 

ol' ' 

4 UI :t Ixtitfi 
I'.n (• iflt 1 !'» 
Maiik .•<(1 
lor 

of sul>s<*“ 
j»ay- 

tlK'TlI.S I.t.l l>i» 


tilf then, without the privily of the defendant, entered into an 
arrreement with ^\il^>llm Onue l/ie t/ouaifer, to give him further 
time for the payment of the remainder. 


wriUi'.ii 
n|K>n, Slid I 
ri'C(.'il>t,s 
wrilliMi on 
nil 1111 - 

Mtiinijit 
|iii.‘cc of 


Tlu; bond being jnodiiced had a great number of receipts 
'dr diflerent instahnonts, which quite covered it, and there tin-lx.ml, 

. . .. * I . . lUUylKMTSHl 

was stiincxt "I to it nnot ''lecci or without auy staioji, inevulL’neo. 


eontainiiio fnr 


ot instalments. 


out, 

R 


not be receivi'd in 
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If a inor- 
sliip 

lii-iiif!; at ■ 
fackcil by a 
l>rival<'ia*, 
rcsisl.s and 
fx-ats her 
off, and 
aftonvavds 
delivers her 
ciir^o in 
safety, nei- 
l.lier tiu' da- 
iiinije done 
to the ship 
in the en- 
gjiircment, 
Tior the 
\ HhK’ f>f th< 
aninnitii- 
tioii ex¬ 
pended, nor 

[338] 

llie <-harg'e 
of eiirinif 
the wound¬ 
ed svMinen, 
ran b;- made 
Itie snbjeet. 

of geia-ral 

average. 


Cl It ns C. J. ruled, that being annexed to the bond wlien 
tliere was no longer room upon that for receipts to be written, 
it might l>e read in evidence without any stamp. 

The defendant, however, could not substantiate the ple-u in 
other rcsjjccts, and the plaintiff had a verdict. 

V^anghait Serjt. and Cornifu for the plaintiff. 

Shepherd 8 . G. for the defendant. 

[Attoriik'.s, Dnin- and SudUnv.\ 


Tayi.ou and Oth(!r.s v, Cdhtis. 

18 was an action of rttesninpsit lor general average. 

Tlio plaintiffs are owners of tlie ship Uiheniia, in which the 
•Icfendants shipped goods to be carried from London to St. 
Thonids's in the lVV?.s/ Indies. In the course (»f the voyage the 
ship was attacked by an American privateer. The Hibernia 
resisted, and a severe engagtauent ensiuid. The privateer was 
beat off, and the Hibernia >(leJivcred her cargo safely to the 
consignees. She sustained greai. damage duiing the engage¬ 
ment in her hull and rigging, whicl? were re])airetl at a con¬ 
siderable expence to the owners. They als<» incurred a I'nr- 
iher (ixpence in jiroviding medical assi.staui-e for several of the 
crew who were wounded in the action, liurge (juuntitics of 
gunpowder and shot were; likewise expended upon the occa¬ 
sion, which had formed part of the stores and outfit of the 
ship. 

l.e}ts 8 erjt, for the plaintifi's. The damage sustained by 
the ])laiutifi's from the engagement is clearly ^ inertil avc- 
lage to which the defendants must contribut* ras volun¬ 

tarily suffered for the benefit of all, f.nvJ pv- ' -'leans , 5 /' 
safety. JNo just distinction can be drawn bciwv-v.. '■•ing 
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of sliot against an enemy, and cutting away a mast or throw¬ 
ing goods overboard in a storm. So tJie injiiiy from the shot 
of the enemy is like that which is done hy means of the jet¬ 
tison to other parts of the ship or goods saved. The healing 
of the wotindcd seamen is within the same principle, and is 
evpressly laid down hy foreign writers to be the subject of gene¬ 
ral average. So the practice at Lloytl’s has corresponded with 
this doctrine. 

Ginns C. J.—I cannot I'ecl that this is a loss entitling the 
plaint.id’s to <daim a contribution as for general average. I'lie. 
ilefence may be ungracious ; but according to the rules which 
prevail in this country, I think the loss must fall entirely nj)on 
the ship. 1 caniuit ilistiuguish this from the case of a shij* 
carrying a. press of sail to escape from an enemy. That is 
done voluntarily for tlu^ preservation of all ; but it has been 
held that a loss arising from a hazard so incurred is not thii 
subject f>f general average. I likewise remember a case where 
a ship ran away from a privateer* and was shot through, and 
it was hold that tlu! owner could not claim a general averagH* 
from the damage so sustained. The practice of underwriters 
sometimes to contribute to a loss such as this, cannot weigli 
imudi, as it may be accounted for from the honour and lib(‘- 
rality of those who contribute, and from the sense they must 
feel of their own interest. If there is no reward allowed for 
a gallnTit resistance, such resistances will not be made, and 
the whole value of the property must be paid, insb'ad of a 
gratuity for saving it. 

V(>rdict for the defeiulants ; and the (^oiirt of P. ap¬ 
proving of the direction of the C. .1. at S/si. P/7«.s-, afterwards 
discharged a ruh* to shew cause why there should not he a. 
new trial. 

Lens, C(/ph//, Serjts., and F. Pollock for tlu* plaintitfs. 

Shepherd S. G. and Fosum/ue! Seijt. for the (h'feiidant. 

[Attornies, An/ushy atnJ Crvwilrr iV Cn.] 
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1816. 


Grujo and Another v. Scott. 


A licence liy 
tlie crown 


T 


IHIS was an action on a policy of insurance, dated 10th 
ji Jn/t/ 1810, on tl»e ./owofc GV/c/, at and from Lomhm to 
imr port of discharge in llollaiid, or on the I'ltiis. The interest 
ortliciii- was alleged in Hermanns llermcas, then an alien enemy. 

The ship sailed in ballast, and was ca])turcd by a pri- 
vatoor. 


sclrcs and 
ot.luT llri- 
IikIi or neu¬ 
tral nicr- 
cliaiit.s,])cr- 
niiUinu' llic 

vcs.scltl. lo 
.sail in b.al- 
l«.sl I'roin 
London to 
llon.itiil, 
notwiili- 
f taiKlini!; 
any tliiiifc 

contained 
in 11. 
order in 
efriint’il of 
etitli A|nil, 

ISt»;t,’' held 
to he in.sid'- 
lieieiif III 
le;rali/-e a 
(irdi< y of 
nisnrnnei 
on the >ltin 

a”e, ou'la- T'he ship b;i(l broiioht over :i caivro IVotu //.)///.',’///, which sIk' 
owner, wiio hu'l (h livcrtal in the porl ol' Lam/o/i. 

Wits ail 
law 

It was objected by the defentiani, tiuit <his liecviec granted 
io ilrilisli or neutral merchants, could not protect an alien ene- 
lay ;—while ilte plaiiititi's euntttnded tluit it must l>e taken 
<o have been grauttal to the sbij), to whomsoever slut might 
belong, and that government must be cou.sidered to have 
known the circumstances under which she was in this coun- 
(ry. And they relied ttpon Iln;^i’(lorn v. ileal, I M. S. 607. 


The defenet' was, that the, voyage was illegtil, I'.ir^hnai 
being then at war with ll<ill<iial, and H. M. having by <a(let 
m coiniei! of 20tli d/f/v/lKOO placed all lh(‘ ports ol lloUand 
as far north us the in a stale of hlo(dcad('. 

To meet this, the plaint iff ])nt in a licence hy the Secretary 
of Slate, granlt'd ‘‘to lietni 6, Mixi/i'a on h< half of iheni- 
“ .sch es and other Hriihh or uential miTchants, pennitimg 
“ tlie vessel ,/<itii^e (ir/r/. lo sad in ballast (if)!!) to 

“ JJo/laad, notwithstaiuling anv tiling contained in Hi; .Ma- 
“ jerity’s or<i(‘r in council of the 2b'ih Ajir/l JSOd.” Ihe pe¬ 
tition on which the li<-enee was granted, was jiot ])r(Klnced. 


[341 j (fijiBsC. J.—I think the licence insnflieieut. It dispenses 
wit h the order in council ; hut does not amount to a remis¬ 
sion of the King’s belligerent rights to an alien enemy. The 
petition not being here, 1 can only look to the licence itself, 
to ascertain the intentions of government in granting it. It 



MICHAELMAS TEEM, 56 GEORGE lit. 

is granted to Read Sf Moojen on behalf of themselves and 
“other liritish or neutral merchants” If it had pcrmitte<l -.i 
cargo to be taken on board, and this had been proved to be¬ 
long to liritish or neutral merchants, it would have protected 
the ship, though the property of an enemy. That was llagv- 
dorn V. lieid. But the licence is only to the ship to return 
in ballast, and nothing appears to shew that it was meanl to 
legalize the voyage to whomsoever the ship might belong. 
The petition might disclose such circumstances, but it is no(- 
belbre us. The? words in Ihe licence pointed outby Mr. Span- 
l.lr, “ notwithstanding any tiling contained in His Maj csty's 
“order in council of 2bth April 1H()5>, ” are strong to .sluw 
diat i(s object was to dispense with that order, and not at 
all events to remit, the bel!ie:cre,nt rights of the crown. 


Tvonsuit 


I V/ug/.. // Sorjt. anil Yb/AA/for l Ik? jdaintilfs. 
^In'jdti'id S. (i. anil Spaiildc lor the (.ielendant. 


) SMornics, and f'rotvtft r ('u.\ 


lioi .',r:)\ and Others, E.vecutors <»f Nicholson v . Roblut- 

SON . 

A Cn'lON by the executors of an underw’riter against an 
insurance broker, for ]nenhums due ujion three policies 
(dfecti-d by him, and subscribed by the testator. These ]>oii- 
cies were filled up in the name of the defendant '* Wm, 
“ Roher/son” as agent, and they jnovided for certain returns 
of premium. The events on which these returns w'cre tot-akc 
place, did not happen till alter the testator s death. The de¬ 
fendant had paid int o court the iunount of the premiums, de¬ 
ducting the returns, lurd the cjuestiou was whether he had a 

ivliich accrued after the dcatli o' 
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in.snriincc 
liy I, lie exc- 
eutors (ifiin 
imder- 
\vriter, 
Mjrninst an 
in.snrnnee 
Broker, lie 
eaiinot .set 
elF, or <le- 
iiiirt, re- 
lurii.s of 
preiiiiiiiii 
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right to deduct them, or set them off against tlie plaiutifis 
demand. 

Shepherd S. G., for the plaintiffs, insisted that there could 
be no set-off in this case, as the premiums were due to the 
testator, ami the returns were due from the executors, so that 
the debts were not mutual and in the same right. Nor was 
there any ground for claiming a deduction, as the full amount 
of the premiums was a debt which the testator miglit have 
recovered in his lifetime, and the returns were as much a 
cross demand as if they had arisen out of an entirely diilerent. 
contract. 

Vamr/utn, Serjt., and Taddtf contra, insisted that the set-oil 
ought to l>e permitted, as the premiums were now due to the 
plaintiffs us executors, and the returns weu; diu! I’rom them in 
tlie same capacity. At any rate, the (.lefendant was entitled to 
the same result by way of deducting the returns from the }>re- 
miums. In trutli, the largoB premium, tirst mentioned in tlui 
policy, turned out to lx; more than the unJerw'riter was enti¬ 
tled to receive. For so much as it exceeded the low'est rate 
of premium to which the underwriter must idtimately liav<; a 
riglit, it miglit Ix! considered as conditional; and as the event 
liad happened which was to reduce it, the legal effect was tlie 
same as if only the lowest rate of premium had been niention- 
tid in the policy. 

Ginns C. .1.—I believe there is a case determined upon 
the principle of deducting the returns from the premium ; but 
that is a principle which I never could understand. The full 
amount of the premiums was due to the testator, and might 
have been recovered by him in his life-time. The returns 
never w'ere due from him, and can only be claimed from the 
dcicndants as executors. I therefore do not see how they 
can either be deducted or set off. The reasons on which the 
re(',ent decisions with respect to the baukrujitcy of the under¬ 
writer arc founded, upply equally to the present case. 

\'erdicf for tlie plairitiih which was fully u|)provecl of by 
the Court in the ensuing term. 
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Shepherd S. G. and Gaselee for the plaintiffti, 

Vaughan, Serjt. oxid Taddt/ for the defendant. 

[Attorn ies, Gregions and Totulinsons.l 
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1 *AUK V. IIA MONO. 


WHS an action against an insurance broker lor injo-b- 
" oeuce, iji not effectino- a policy of insurance according 
to llic instructions ho received, whereby the plainlifl was pre¬ 
vented frtfin rceovauinir from the underwriters. 


WhtTl' ilH 
ifisiiraiici* 
hrokt'i', 
ill- 

ytriiclcd l.o 
flicct U |H>- 
licy on 
^ootls, is 
jnf'ornifd 
liiril lUv.y 
were l<HuIc(( 
ut ;i juior 

[345] 

pori. to that 
Iroiii wliicli 
llio risk is 
to COlll- 
IlU'll.'l", lio 
i'> liiililc. to 
ail iu t.itiii 


Tlic plaintiir Iteino- at Mtt/nga, on tile 20th of NovetnOer 
1814, wrote a letter to the defendant, in tMiidoi/, in which hi' 
says, “ ! retpiest yon will insure 1000/. on ^;ootls shipjied on 
“ boani the l*earl, Edward Callow master, I'roni (Mihraltar to 
“ Dahlia, willi or without convoy. Messrs. Carlias and Co. 

“• insure the vessel, which is ii\ excellent condition ; and 1 
“ hope tUe ])remium. will be equmlly moderate, and the suii- 
“ eribers as respectable. 1 luive cverv reason to e.vpect we 

• irciK-i' it he 

" shall sad witliout convoy, liavni”’ only a few tons oi wme eiiei-tn ihc 
for balhist, and the remaiiuh'r <j;reen fruit. I hike the risk 
“ to myself from this to (iilnallar Eai/, where I shall send a !1‘|, 

“ letter on shore. I hope you will take care there is a return mivi n- 

i- • t j, "J'”e 

for convoy or sale arnval. tho .smti 

poods from 
till’, londiiip^ 

This h.'tter was received bytlu* defendant on the 17th Dc- ’'/rreof 

, (L iilioiird the 

cradwr, and the satne day he elfected a jjolicy for 1000/. on smdshn>.” 

u;oods by the Pearl “ at and from (Hihral/ar to Dahlia ; with Umt 

cv of iiisiir- 

iimv “ at iuid from HihriiKiir" will iiUiich, if tin: ship outers Hihraltiir Buy, alt.liou^ii she doos 

not iio.tiudly Umch III llu! Hiirrisoii. 

Wliciv tliore urn uo ooiivoys u|ipiiint.od ut tho port from whioli u ship l■.olnnu'll(•os her hoino- 
wiird voyiipo, she is not hound ti) cull for convoy at a port iu the course of the voyiiirc from 
wiiicli convoys are appointctl. 
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liberty to-seek, join, and exchange 6onroy ; at a premium 
of six guineas per cent, to return two pounds/w?r cent for 
convoy and arrival.” The clause respecting the commence¬ 
ment of the risk on the goods was in the common printed 
form, without alteration or addition, " beginning the adven- 
lure upon the said goods and merchandize from the loading 
“ thereof aboard the said ship.” 

The plaintilf had shipped goods on board the Peart at Ma- 
ta^a for Diihtin to a greater value Ilian the sum insured. She 
sailed without convoy from M(thtg_(i alioutthe middle of l^nve/n- 
hcr, and arrived in the Bay^ of (iit/nillnr on the J)th of IhH'OH- 
tn'r. On account of the plague', slu' did not toueli at that 
place, Init jnit some letters ashore at d/gc:/7frv. Slie then 
continiual he.i‘viiycige without <',onvo\', ami was totally lost on 
the coast of Ire/tnul. ( 'onvoys are vegidarlyMipiioinled iVoni 
(ii/a<t/t(ir {'oi'iUe United Kijirgloin. Two of the iinde!\<, rilers 
tor ea<'h paid the loss. A third for llK's-um; ^um be- 

< aine l)aMkriij)t, and the ofjiers having lieeii ad\Jsed h\ < ouJi 
sel l.haf tliey Were not liai^lc, reCuserl to p iV'. 

('<<;</(■//Seiji. Cor the deh'mlant, allowi-d timt the mtderw r. 
ters v\eve not hal)l<‘ : liiit eoiiteiided on three gToniuls, that 
the |)laint.i(i ivas not entitled to n'cover. 1st, I'he onn.ssion 
to UK'iition in the policy llie place' when; the goods rvere to he 
loadeel lias not sucli an in.'lane.e' 'if gross m'L;lii'.'ener‘ ai** would 
niainfain t he ^in'sent act ion. i< has only fu'en recently <l«'cid- 
ed, anil afte'r much eliscussion, iiesitation, and doiilit, that, 
upon a iiolicy like tiiis the uuderwrilcis arc not lialile. if the 
the goods turn out not to have. Is'i'n loadcel at the port where 
the risk eoiumcnces; and it would he too iiiiieli (o ri;(|uir<' a 
knowledge of such subtle jioints of law in an insurance broker. 
If I,he plaintiff wishcil to have the policy differently rvorded 
ironi tile common form in this respect, it W'as his iluty to have 
sail I so. On tile contrary, however, he does not even clearly 
intiuiate thiit the goods to be insured were tbose be had 
loaded at Mafaii;a. 2dly. But even supposing that the policy 
had been ajiplicahle to goods loaded at Mata^Hy the plain- 
tili is not damnified, for if never would liavo attached. The 
shij) was not at (nbruUur, Benig in the Pap was not suffici- 
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cut^ :i» she did not touch at Uie place, and she had no commu-' 
nioution with it. 3dly. And if she was at Gibraltar, the po¬ 
licy would have been vitiated by her continuing the voyage 
home without convoy, it being proved that convoys are regu¬ 
larly appointed from Gibraltar to^^the United Kingdom. 

Ginns C. J.—I am of opinion that this action is main¬ 
tainable. 1st. The instructions were abundantly sufficiimt to 
shew that the goods to be insured from Gibraltar had * been 
loailed ul, Malaga. It was therefore the duty of the delend- 
aat to Icno stabal this fact, in the policy, it hud been settled 
both ill tlu! King’s Ibau-li and Ckiniinon l^leas, before 1 left 
the bar, that a j-.olicy on goods “ beginning the adventure 
(rorn the hading thereof aboard the said ship,” without any 
addition ; or “—aboard the said ship as above,” only attaches 
on gooils I'Kuhil at t.lu* port whieJi is the Icraiiaii.s a quo of the 
risk instirc'i. insurance brokers are IkiuikI to know that this 
IS the la^■ , and to act accoulingly for the beaetit of their 
cin|>!ovei> 'J'Jiev are e\|>i.cied to^disjilay competent skill a.s 
eeil a; dilig<'nce of their liusiuess. ~dly. 1 conceive the sliip 
e as at Iiihrallar sidlic.ienl Iy for a policy “ at and from (iih- 
■■■iillar’' piojaTiy t'r..nud to leave attached upon her. She was 
III tlic Hu/: am! 1 think I remcinher cases where shipsheingin- 
sured at. and iVom I'ahiioath, it was held enough lor them to join 
consoy od that port, v.lthout having i-ver enleaed it. At any 
iut(', hcie tl.c (iefeiidaiit was inst.) iicted to cUcet a policy from 
the Wiu/ *f (iila-altar : and if In?'liad done, so, the sliip was 
eertamly in a situation to Iiave liatl the benefit of it. 3dly. 
fhen the convoy ait 1 tliinh would have afforded no exenip- 
lion to till' iindeivviiteis, and is thereibre no defence to the 
brok ev. 'I’here were no convoys ajipointed from l\Jala<:a; 
theiefure (lie sliij) wa.s justified in saiiing from thence without 
convoy ; and Imviiig thus begun her voyage to Dahlia, 1 am 
of opinion she was not bound to join convoy at any port she 
* passed in the course of the same voyage where convoys are 

I'egidarly a(ipoiiit.ed..lloiveier, I think, tlu: harikrnjit under- 

vvriiej’ s subscrijit ion should he deducted Iroin the damages as 
well as Uie -lUO/. already paid. 
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1815. end. No merchant could know with cenainty that he waM 

■- effectually insured, for the agents whom he has emjdoyetl, ;uk1 

Webtwoqd have handed him copies of Supposed [)olicics in tlieir 
Bell. names, may have employed an intermediate agent, who may 
owe more to the broker who actually eflects the policy than 
the whole amount of the property insured. But in Siiouk v. 
Davidxott (wd Another, 2 Campb. 218., where the same claim 
was set up by insurance brokers under similar circumstances, 
Lord Ellenhorongh decided against it, saying, “ There was no 
privity betu'een tluj parties, and that a sub-agent, employetl 
[052] as the defendants wt!ro, could not acquire the broker’s gene¬ 
ral lien.” So in ]j<nn/on v. Jllanchard, 2 Campb. 597. where 
th(‘ person who employed tlu^ insurance broker to etl'cct the 
policy, expressly represented tliat he had authority to indoive 
the hill of hiding ot the goods to be insured, “ Co/d IJ/en- 
5o/()//g7/was of opinion, that in tnmsaetions ot this sort, it 
an aL'cnl represf'jits himself to h:n e a. jmwer which is not in¬ 
trusted to Jiini, his priiu ijia! is not* hound I)v his acts ; tliat 
the pc'rs.ai uiio gives faitji to the rejm-sentalions of t lie ;igeii? 
must rr.n tlie risk of their heing true or fidse ; and as Crnu"'/ 
ag<Ti() liad no aiithorilv t>) indorse flu- hill ot lading, (S 
to act r.s propiietoi of tlie tallow, the defendant was (mlv a 
siih-aa'eot^ a.nd couM not ret.ain the sum he had lec: Ived iqiun 
dll'j idicy, from the poison for whose ultimate lienclit it was 
i'dlcied. ’ In tiu' [iresent ease-, if {'/orkson had saal he had 
aatiioriiy to jiledge the jtoliey, the defendants could not ha\e 
retained it, and his silence ci.idd not jilace tluuu* m a. better 
situat ion. 

Lens S('iit. for tlic ilclinidants, relied ujion .Mt/ans v Jlcn- 
dersan, 1 Ihist. :>35. and Monn v. Forrester, 4 Cunipl/. GO. 

Ciiius, (h .1.—1 am of opinion that the action cannot he 
inaintain<*d. 1 hold that if a jiolicy of in.surance is elfeeted 
hy a broker, in ignorance that it does not belong to the per¬ 
sons by whom he is employed, he has a lieu upon it for the 
amount of the balance which they owe him. In this case 
f.353J C/////..SO//. has misconducted himself, and is liable for not dis¬ 

closing that he was a mere agent in the transaction ; but the 
defendants, who had every reason to believe that he was the 
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priiicij il, arc entitled to hold the policy. If goods are sold l.Sir>. 

hy a factor in his own name, the purchaser has a right to set-- 

off a debt due from him, in an action by the principal lor the 
price of the goods. The factor may be liable to his employer 
for holding himself out as the principal ; but that is not to 
prejudice the purchaser, who bond JifJe dealt with him as the 
owner of the goods, and gave him credit in that capacity. 

The lien of the i>olicy-brokcr rests on the same foundation. 

The only rjuestion is, whether he knew or had reason to be¬ 
lieve that the person by whom he was employed was only an 
agent; and the Jjarty who seeks to deprive him of his li(>n 
must make out the afiirmative. The employer is to be taken 
Jo be the principal till the contrary is proved. If tin; plain- 
tiff’s assent to the employment of Ctiirl;s<)ii is denied, then 
he can have no right to the policy, and tlicne is no privily 
between the p.irties. Tin; argnment about plefigijig tlje. j.o- 
l;cy is fallacious. Tliis miver Avas a policy of the j>lalnrdi'’s 
which lie lield unineumbored and handed over to Ins agent. 

In its very origin amj eieation it Avas bnriliened avuIi theli-si. 

U. tuner has Ix'en the plaintiff's for an insUnit !)u! : nijic.ct to 
the lien Avhieh is tuav claimed. Tlie rights oi’ (lie ));atie:-; dt, 
t'ol >tand on the .same footing as if ( 'l<irks(i]i lia.d satd !te liad 
aud'.oritv to j)le<]g'e (.he policy, hut as if lut lira! .'-a!'], "* (fic [ d.")-! j 
goods (o Ik: insured are mine, (he policy is for toy ])ene(i( 
alone, and I agree (hat Avlim it is eiiected, it .sli.dl remain 
ill voiir IiuikIs till the uhole if t.iie hahiuee 1 owe aou is salis- 
fuil ; and on tlu: strength of it. you will I'onliiiiu' to t: ust, 
me.” If that, had pa.ssed, eun 1 say that the ilefendanis are 
to be stiipt. of their riglits, on account of a fact of wliicli tin y 
had no knoAvledge, and that they arc to de1i\'or up to a stran¬ 
ger the policy Avhicli they have olfeeted under a contract, that 
they should hold it as a security for the balance due to them 
from their employer ? Nor «lo the eases cited on (lie part of 
the plaintiff at all eoat radiet the doctrine I am laying dovvyi. 

In Snook v. Dnvulso/i, t he person aaIio employed (he dehaid- 
ants to effect the policy, said (hat it vms for a concspomh'tU 
in the roiintn/. In iMiitjon v. lUancJiaril, likewise, (he de¬ 
fendant must he taken to Intvc had notice that the person 
who employed him was not the principal. The ropresenta- 
iion made by (Vm/g//, that he had authority to indorse the 
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1816. bill of lading, was abundantly sufficient to shew that he was 

- only an agent, and 1 entirely subscribe to what TiOrd KUen- 

vvestwood ifQj-ough is there ..upposed to have laid down re8]>ecting the 
Rell. risk which the defendant run in giving faith to that represen¬ 
tation. The subsequent case of Mann v. Forrester is quite 
decisive. The doctrine stands upon authority as well as upon 
principle. I shoidd have had no difficulty in determining tln^ 
[ 355 ] question, were it entirely new; and I find myself strongly 
fortified by the opinions of other judges. The plaintiff must be 

Nonsuiteif 

Shepherd S. G., liesl Sorjt., and Littkdale for the plaintiff'. 

Ia-hs, Cople.t/y Serjts., and Camphell for t'le defendants. 

[Attortiics, Dennetts nml 
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1 356 ] 

to recover 
the differ¬ 
ence bc- 


1 NDEBITATXJS assumpsit for goods sold and delivered 
with th<f usual money counts. 

f 4 

Best Serjl. in opening the plaintiff’s Ciise stated, that tlie 
biiiikrupt before and tlown to the time of his bankni])lcy had 
been in the habit of bnying large quantities of goods on 
credit, and immediately reselling them to the defendants for 
ready money, allowing a deduction of 20 per cent, from tlu' 
original invoice price. This mode of dealing it was cnnOmtl- 
cd was a fraud upon the body of flic creditors, and the pre¬ 
sent action might he maintained to recover the difference be¬ 
tween the sums advanced by the defcudaiit.s to the bankrupt, 
and the reid value of the goods, 

Gians, C. J.—You cannot make this goods sold and deli¬ 
vered. I must assume that there was ii contract between the 


tweeu the sums pnitl R) the bankrupt, anil the \ nine of poods. 
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3r,f; 


bankrupt and the defendants, by which it was agreed tha 
they should deduct 20 per cent, upon all the goods which he 
sold them- There was a long course of dealing between them 
on these terms, in which he acquiesced. If that contract 
stands, they have a right to the deduction. But you affirm 
the contract by bringing an action for goods sold and deli¬ 
vered. As you state it, there was a gross fraud practised, 
and perhaps the assignees might treat the supposed sale of 
the goods to the defendants as a nullity. In that case, how¬ 
ever, the property would still remain in the assignees, and 
trover would be their proper remedy. If you prove all tin* 
I’acts you have oj) 0 ncd, you cannot recover in this form of ac¬ 
tion. An agreement to deduct 20 per cent, is cletirly to be 
infened from the course of dealing, and the sale of the goods 
^vas under that agreement, if they were sold at all 

Plaintiffs nonsuited. 

Best Serjt., Gurnet/, and PtiUer Ibr the plaintiffs. 

Shepherd S. G. and Lcuh Serjt. for the defendants. 

[Attornics, Swcrl hiuI Shcplirnl^ 


pAi rn and Another J^kauson. [357] 

T respass for seizing plaintiff ’s shi]) the .John, with her if smEnpr- 
cargo, w'hilc sailing on a voyage form Seiiep/U to London. 

1>« seized as 
prize by the 

The defendant pleaded the general issue, and several spe- 
vial pleas of justification, which were found to be immutepal. 

cannot be 

The British registered ship the John htdonging to the plain- 
lilfs, in the year 1814 was engaged in a voyage lioni Ijondon. s,’,' ‘*, 1 -’'^ 

* till’ ifrb lie 

released her without instituting: any proeecdinprs nfrainal her in tlie Admiralty Court; aiid if an 
action of trespass he brought against him, it is enoiigli for liini to plead tlic’general issue, and 
to .shew that lie seized the vessel us jirize, without pleading or jiroving fliat he hud prutmhU- 


1815. 


liiiRiia 

c. 

Cl-AUKK, 



CASES AT NISI PRItTS, 


‘.W 

1815. to Senegal and back under a charter-party. Returning hon4i. 

I-— with a cargo of gum and other A f rican produce, hIic was met 

in lat. 21 N. long. 2<.> W. hy a fleet from England to the W'c.'i7 
I’KAiisoN. Indies, xmder convoy of II. M.\s ship of war the lienl)mv,com- 
mandedhy Ca[>tain Pearson, the defendant. Tlui ./o/nw, thotigh 
Jiri/isli built, had been caplured by the A/nericans, and re¬ 
mained some time in their serviet;. Slie still had American 
canvas. This with other eircumstances excited the suspicion 
of Captain J\‘arson, that she w'as American, He aceordinglv 
seized her as sucJi, and notwithstandinir all that cotdd bed«»ne 
by lier master and crew (o undeceive him, lie insisted upon 
carrying her along w’ith him to (he Wes! Indies, 'fhere li-' 
discovered his mistake, and released her witiiout liaving iu- 
I :'''5d ] stilnted any jn’oeecdings against her in the conrl of Admirally 
She then returned to i.emdon, and delivered her carg(>, whicii 
liad been very much damaged during the detention. 

S/icjdierdH.ii. lor (he defendant insisted, thai the slop 
being taken as prize, the fiction I'otild not^ be maintained, and 
n'lied upon Ee (Jam v. Eden, Doing. 570. 

/.C//.S-Serjt. ciaitra, conteiulcil tliai i! lay njion tlic defend• 
ant to jirove tliat there was joidodde cause for (he sei/aire, 
which wonkl be a ipicstion lor tiie jmy. If this action could 
not be maintained, the plaiislill's \\( re witlioat icon dv, no 
proceedings having heen ini-fitnted to condt'nni the,ship in tin; 
eourt of Adiniialt.y, and tlic captain of a man of war ei' a 
jnivatcer might at any time wantonly seizi' a Urilish mer¬ 
chantman, carry her to a distant part of tlie world, and then 
tell her she was at liberty to sei^k licr port of destination, 

CiBus (h .1.—I am of opinion that the fpiestion of profmldc 
caase cannot be considered here. The moment it appears 
that the ship was seized as an enemy, there is an end of thiv. 
action. Although tlie defendant had no prohable cause for 
what he did, lie is only ainenahle in tlio court of Admiralty. 

J v\ill remember tlie case of be f V//n v. being decided. 

The deeision was ajiproved of at'dlie time, and has been ad- 
Jiered to ever since. The principle there laid down fully ap- 
[359] 1'***^*^ ^^tion we arc now trying. If the ship is actually 
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seized as prize, although she is released by the captor with¬ 
out being libelled in the Admiralty court, the courts of com¬ 
mon law have nojurisdiction upon the subject. The inconve¬ 
nience would be equally great in either case. If trespass lies 
for seizing the ship, every sailor on board may bring an ac¬ 
tion for false imjjrisonmcut. Wc are incom]>etent here to 
consider whether the captor was excusable for what he did ; 
and if he was not, what compensation he ought to make to 
the parties injured. I conceive that tli(;y are by no iTKians 
without remedy, and that proceedings may be originated in 
the Admiralty court on the part of the captured, 'fhere the 
question of prize or not prize will be properly discussed, the 
existence of probable cause will be proved or negatived, and 
by a single decree jxistice will be done to all concerned. I'liat 
in point of fact ibis ship was seized as prize there can be no 
donbt. Every thing shews that Captain Pearson took Iier as 
an Anicricati. She had been in the Atncrkan stavice, and 
had the appearance of an American in lior sails and rigging. 
A ])ri/e-niaster was 6i#jut on board, and the mate put into eon- 
finernent. I therefore think I ought not to suil’er the trial to 
proceed further. I have nothing to do witli the special pleas. 
On the general issue, I am of opinion, that the defendant is 
not proved to have been guilty of any trespass for which an 
action at law can be supported. 

The plaintifl’s were nonsuited ; uifd the Court in the ensu¬ 
ing term refused a rule to shew cause why the nonsuit should 
not be set aside. 

Lens, Vang/tan, Seijts., and Ahbott for the ])laintifl's. 

Shepherd S. G., JiesI: Serjt., and Richardson for the de¬ 
fendant. 


[Attornica, Allan ami Egan.\ 
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I’olicyofin- 
Kuriinrc 
n^rainst iirc 
on a inanu» 
fiictory : 
1'Voin the 
ticsrlig'enee 
of a servant 
of the ns- 
sarc<j in not 
opcnirifr a 
reirintcr, 
smoke and 
heat from a 
sttjve used 
in the nia- 
finfaetory 
arc forced 
into a room 

r3Gi] 

and {greatly 
diiini^!fe 
floods,with- 
«int actually 
bnrnin}>' 
aTiy, the 
fire not 
lieinu-fcrcat- 
<'r tliiin it 
oiiijht to 
Inn 0 been 
had there 
been free 
\ ent for the 
smoke and 
l«’at: — 
'Phis held 
not to he a 
loss M'itliin 
the policy. 


Austin v , Dkew. 

was an action on a policy of insurance against fire. 

The jiremises insured were used us a manufactory for sugar 
baking. The building was divided into seven or eight .stories. 
On the ground floor Avtue pans for boiling the sugar, and a 
stove to heat them. From the stove a eliiranoy or flue At ent 
to the top of the building, and as it passed each floor, there 
Avas a, register in it with an aperture into the rooms, wheriiby 
more or less heat might be introduced at pleasure. The 
upper floors were used for drying tlie baked sugars. 

One morning the fire being lighted as usual oelow, tlie 
servant Avhose duty it Avas to have opened the register in 
the highest story Ibrgotto do so. The e.fliisequence was, that 
the smoke, sparks, and heat, were completely intercepted in 
their progress tlirough tlie flue, and Avere forced into the room 
where sAigais were drying. The smoko being ])erceived below , 
the alarm Avas given. One oi- two men w'ere suffocated in at- 
tem])ting to open the register ; but at last it was opened, and 
the mischief remedied. Had it remained shut much lona'i'r. 
the premises would probanly have been Imrut doAvn ; but in 
point of fact there never was more fire than was necessary lo 
cany on the manufactuie, and <he flame nevtu’ got beyond the 
flue. The sugars hoAvever Avero veiy much damaged by the 
smoke, and still more by the heat. 71ie loss amounted to 
several thousand pounds. 

The question Avas, whelher this Avas a loss for whicli the in¬ 
surance office was liable. 

Gibus C. J.—I am of ojiinion that this action is not main¬ 
tainable. There Avas no more .fire than alAv ays exists Avbcn 
the manufacture is going on. Nothing aaus consumed by 
fire. The plaintiff’s loss arose from Ihe negligent manage¬ 
ment of their machinery. The sugars Avere cliiefly damaged 
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by the heat; and what produced that heat ? Not any fire 
against which the Company insures, liCtl tlie fire for heating 
the pans, which continued all the * time to burn without any 
excess. The servant foigot to open the register by which the 
smoke ought to have escaped, and the heat to have been 
tempered. 

Jurifman. If my servant by negligence sets my house on 
fire, and it is burnt down, I expect, my Lord, to be ])aid by 
the insurance office. 

Ginns, C. J.—And so you would. Sir; but then there 
would be a fire, whereas here there has been none. If there is 
a fire, it is no answer that it was occasioned by the negligence 
or misconduct of servants ; but in this case there was no fire 
except in the stove and the flue, as ihei-e ought to have been, 
and the lo.ss was occasioned by the confinement of heat. Had 
the fire been brought out of the flge, and any thing had been 
burnt, the Company would ha ve been liahle. But can this be 
said, where the fire never was at all excessive, aird was always 
confineil within its proper* limits '* I'his is not a tire within 
the meaning of the policy, nor a loss for -which the Company 
undertake. They might us widl be sued for the damage done 
to drawing-room furniture by a smoky chimney. 

The jurj% with great reluctance, found a verdict for tlui 
defendant. 

In the ensuing term, a rule to shew cause why there should 
not be a new trial was refused by the court. 

Shepherd S. G., Lem Serjt., and Gasc/ee for the plaintiff. 

Vaughan and Coplej/ Scrjts. and Tindaf for the defendant. 


[AttornicB, Gregsnn and 5/i<ifti .J 
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Prarce and Othern v. CowiE. 


A forcjffn 
liiiilt 8hi|>, 
British 
ownetl, WHS 
imthorijted 
by J'KJeo. 3. 
c. IM. § 13. 
to import 
into (ircHt 
Britain the. 
articles 
therein 
eniimcrat- 
e<l. 

But that 
statute, 
whi<-h per- 
niita the 
importation 
into Great 
Britain in 
such a ship 
of “ all 

[ 3«43 

sorts of 
wool,” does 
n«»t extend 
to (Of toil. 


T HIS was an action for a total loss on a policy of insurance, 
dated 10th September 1814, upon the ship liio Moridagu 
and her cargo, at and from Amelia Island to Liverpool. 

« 

The defence set up was, the illegality of the voyage. 

The ship was Porfngiie.se built, and owned by the plaintiffs, 
British subjects, resident in Great Britain. At Amelia Island, 
a possession belonging to the crown of Spain, she took in it. 
cargo of cotton, with which she sailed on the voyage insured. 

To shew that the adventure w'us legal, notwithstanding the 
Navigation Act, the plaintiff's relied on 43 Geo. 3. c. 163. 6'. 13., 
which enacts, “ 7 nat from ami after the passing of this act, 
“ and during the continuance of hostilitaes, and until six 
“ months after the ratification of a definitive treaty of pcuiie, 
“ it shall be lawful for any penson to import into any port or 
“ jilace in Great Britain, all sorts of wool, and to imjjort into 
“ that jiart of the United Kingdom called Ireland all sorts of 
“ barilla, Jesuits’ bark, linen yarn, hemps, iniiigo, cochineal, 
“ loool, and. cotton wool, fi'om any country or place whatsoever, 
“ in any ship or vessel belonging to any kingdom or state in 
“ amity with Ilis Majesty, his heirs and succcs.sors, navigated 
“ by foreign seamen; any law, custom, or usage to the con- 
'* trary notwithstanding.” 


BeM Serjt. for the defendants, first objected, that this was 
not a ship within the description mentioned in the act of par¬ 
liament, as she bi.'longed to British subjects, and therefore 
could not be said to belong to “ a state in amity with His 
Majesty.” 

Gibbs C. J.—I sliall hold thp.t u foreign-built ship, the 
property of a British subject, belongs to a state in amity 
with His Majesty, within the meaning of this act of [lar- 
liament. 
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Jiest Sorjt. then objected that the act did not extend to 
legalize the importation of cotton into Great Britain in such 
a ship. 

Shepherd S. G. contrii, insisted that the 43 Geo. 3. c. 153., 
legalized the importation of cotton in foreign-built ships as 
well as of animal wool. Such must have been the meaning of 
the legislature. This may be inferred even from the’ enu¬ 
meration of articles to be imported into Ireland, for there ec»ul<l 
l)e no intention to make any distinction between the two parts 
of the United Kingdom. The 55 Geo. 3. c. 8. may be con¬ 
sidered a legislative exposition of the former statute, and that 
<‘vidcntly contemplates the importation of cotton into Great 
Britain, in foreign-built ships to be then legal. But without 
that, the language employed by 43 Geo. 3. is sufficient. This 
statute says “ it shall be lawful to import into Great Britain 
all sorts of wool" in the manner specified# Cotton is a sort 
of wool; for it is cotton-wool. It, is so denominated in the 
following part of the same section. The ship in question 
therefore, being loaded with cotton-wool, was employed in 
importing a sort of wool into Great Britain which she had a 
right to do. This is the construction which has been uni¬ 
formly put upon the statute at the Custom-house since the 
time it was passed. 

» * 

The gentlemen of the special Jury corroborated this state- 
txient, and observed that many cargoes of cotton from Amelia 
Island had been allowed to be imported both into TMidon 
and Liverpool, in neutral vessels of European built. 

Gibus C. J.—I feel myself compelled to decide that this 
adventure was illegal. It is allowed to be so unless it be 
jeo-alized by the 43d of the King. Now that statute only 
relaxes the navigation act with respect to the importation 
into Great Britain of “ all sorts of wool.” I must give these 
words their ordinary meaning, by which they arc certainly 
confined to animal wool, and cannot comprehend the produce 
of the cotton planl^ The following part of the section ap¬ 
pears to me to be decisive ; for it permits the importation 
ijito Ireland of “ all sorts of wool, and cotton-wool.” If the 
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g<meral word wool comprehended cotton-wool there wotild 
have been no occasion to have subjoined cotton-wool to the 
enuinenition; and the mention of it in the clause with re¬ 
gard to Ireland excludes any presumption that it was to be 
understood in the regulations respecting Great Britain. Wlrat 
reason there might be for milking a distinction between the 
ililferent parts of the United Kingdom, or what might be th(‘ 
secret* intentions of the legislature, it is not for me sitting 
here to consider. 


Plaintiff nonsuited, {a) 

[367 j Shepherd S. G., Ijcns Serjt., and Scarlett I'or tlie j»luintiir. 
Best, Seijt. and Richardson for the defendant. 

[Attornics, Wtiullc and Crmiuler.] 


(«) TJiis derision was riled in a similar case at the same sittings 
to Irfjrd JSllcnboroiKjh, who rorogni/.rd and acted tipon it, althongh 
I lie .liiry again said that a ilitfercut construction had been put upon 
the statute at the Custom-house. 
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ARGUED ANi> DECIDED 


AT 
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run COURT OF KING’S BENCH, 

At I lie Sittings after 

Hilary Term, 

fn the Fifty-sixth Year of Geouo f, III. 1810, 


AD-IoURNEJ:) SITI’INGS »AT WESTMINSTER. 


WKi.cii and Another v. M v ijts. 

hah, l.». 


R 


EPJjEVIN for taking; and detaining Scows iii the plain- 
' till’s barn or cow-house. 


Co<gnizance by tlic defendant, as bailiff of H7///V/?/* Jlau'- 
rock, stating, that E. Evans, from the 1st Mni/ till the 23d 
Jane 1815, when he became bankrupt, held tfie hay grass 
grow'ing and being on ‘iO'acres of land of the said Willkim 


Wlirrc tlir 
assiffnccs tif 
11 1 ).ankrui>t, 

Wlio WHS 

lussft; Ilf 
pasture 
land, lining' 
chosen on 
th(‘ 8th of 
the month, 
allowed Ids 
I'ows to re¬ 


main upon 

the flenii.sed premises till the 10th, and ordered tlumi to he milked there ; /le/i/tlmi they there- 
hy 1k'( ainc Umants to the lessor ^ and tlie eows heiiig reatioved on the 10th, to avoid ailistress 
for arrears of rent, that he had a right to follow and to distrain them under 11 Geo. 2. c. 10. 
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1816. Hancock, in the parish of Tottenham,, ^s.tcnani thereof to, 

-- i^did' 'WUfktni Hancock^ by virtue of a demise to E. Bvan^, 

W»^-cH fVoYn tile Ist bf 31by to the 29th of Septcniher, at the rent iof 
^tvBRs. 6;. 5s. pdr acre, 70/. thereof payable on thp 22d of 

the residue on the 29th of September; and that the plpiip-. 
tifla, as assignees of the estate and effects of E. Evans, frppi 
his bankruptcy until at the time of the fraudulent removal 
after-mentioned, and until and at the said time when, See., 
held and enjoyed the said hay grass as tenants thereof to 
the said William Hancock ; and because 70/. of tlie said rent 
on the said 22d of June, and from thence until and at the 
said time when, &.c., was due and in arrear from the said 
E. Evans, to the said William Hancock, and because the 
plaintiffs, after the said sum of 70/. of the rent viforesaid so 
became due and in arrear from the said E. Evans to the said 
William Hancock, and whilst they so held and enjoyed the 
said hay grass as tenants thereof to the said William Ifancork 
as aforesaid, and within 30 days next before the said time 
when, &c., to wit, on the ?0th day of Juli/, in the year afore¬ 
said, had fraudulently conveyed and carried away ofl' and 
from the said land the said cattle in the said declaration men¬ 
tioned, and to prevent the said Wtllia?u Hancock from dis-\ 
training the same for the said arrears of roit, and for that 
purpose had before the said time when, &.c., to wit, on the 
same day and year last aforesaid, drivejj and put the said 
cattle into the said bam or cow-house in which, ?cc., he the 
[ 370 ] defendant being a [)erson by the said William Hancock 

for that purpose lawfully empowered, well and acknowledges 
the taking, &e. 

Pleas in bar, 1st, That the plaintiffs, as assignees of the 
estate and effects of the said E. Evans, did not hold and en¬ 
joy the said hay grass as tenants thereof to the said W. Han¬ 
cock ; and 2dly, That they did not fraudulently and clandesj^ 
tinely convey away and carry off and from the said land the 
said cattle, &.c. 

It appeared that the grass vv^is demised in the manner 
Stated in the cognizance, and that Evans became bankrupt on 
the 23d of June, The cows were then locked up in one of the 
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fields, the grass of which was so demised, by the messenger 
uridi;r the commission, who remained in possession of them 
till ^oturdai/ the 8th Jul^, when the assignees were chosen. 
In the evening of that day he delivered up the key to a ser¬ 
vant appointed by the assignees, who paid him his wages. 
The cows were allowed to remain on the premises the whole 
of the next day, and were twice milked there by order of the 
assignees. Very early on the Monday morning, for the al¬ 
leged reason l.hat tlie pasture was bare, they were driven off* 
to a place called Whi;ehr*s Yard at Iloxton, where being <Us- 
covered they were distrained for the arrears of rent. 

Garrow A. G. for the plaintiffs contended that there was 
lierc no evidence cither of a holding by the assignees, or of 
a fraudulent removal. They had a right to a reasonable time 
to determine whether they would take to the demise or not, 
and being appointed themselves on Saturday, and having re¬ 
moved the cattle on the Monday luorniug, they must be con¬ 
sidered as having «'epudiateJ the bankrupt’s interest in the 
premises. Nor could that act he construed into a fraudulent 
removal of the cattle .-t But 

Lord Eli.en i{OHou<;ii lield that the milking of the cows 
on tlie Sunday, upon the jjremiscs, by order of the assignees, 
was a sufficient atloption of the denrise to make them tenants 
to llancoili; and that it would h6 for the jury to say whether 
the removal of the cows tlie next morning was not to avoid a 
distress, in w'hich case it would certainly be fraudulent, and 
give a right to the landlord to distrain wherever he could find 
them within the 30 days. 

The defendant had a verdict, and the arrears of rent and 
value of the distress were estimated at 70/. 

Garrow A. G. and Marrj/at for the plaintiff’s. 

Topping and Lawes for the deferidant. 


Vide 11 Geo. 2. c. 19. §1. Co. 1-itt. 47. a. Hex v. 

2 T. R. 451. Hex v. Bampton, 4 T. R. 3-01. Taruvr v. Richard¬ 
son, 1 East, 335. WJuxler v- Bramah, 3 Canipb. 3 10. 
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Thurtdag, AjjAMTMWAITE V. SyNOE. 

Feb. 15. 


To prove an 
examined 
copy of an 
Irish judg¬ 
ment, it IK 
not cnoujrh 
for the wit¬ 
ness to say 
that he cx- 
.-iiuined the 
copy with a 
record pro¬ 
duced to 
him in the 
room over 
the Four 
(Courts at 
Dublin, 
where the 
records of 
the supe¬ 
rior Irish 
courts are 
kept, with¬ 
out si-eiiiK 
wlience the 
record in 
f|Uestiori 
was taken, 
or knowing 
the person 
wlio pro- 
duced it to 
he an olficer 
of the 
court. 

[373] 


D ebt upon a judgment of the Court of Exchequer in 
Ireland. Plea nul tiel record, concluding to tlie country. 

A witness was called to prove an examined copy of the 
judgment. He said that he was taken by an attorney at 
Dublin to a room over the Four Courts there, where he was 
shewn a parchment roll, with which he compared the copy in 
question. In this room are deposited the records of all the 
superior Irish courts in diflFerent presses marked with tlu* 
names of the different courts respectively. But the witness 
did not sec from whence the roll produced to liim wa.s laki'ii, 
nor did he know who or what the person was who produced il, 
nor did he liear any thing said upon the subject when it was 
produced, or while the examination M’as going forward. OIi- 
jection being made that tha eyideucc was insutHcient, 

Courthope. for the plaintiff contended that it must he pre¬ 
sumed that the roll produced in this place where the records of 
the courts are kept was a record of one of them ; and that t lie 
reading of the copy would shew whether it was a judgment oi 
the Court of Exchequer as alleged in the declaration. 

Lord EkLENBORouuH.—I cannot look at the'eopy till 1 
have evidence that it was examined with a record of the Coiirl 
of Exchequer in IreUnul; and no such evidence has been 
brought Ibrward. The attorney who introduced the witness to 
the place might have carried the supposed roll along with him 
in his pocket, having first manufactured it himself. We <lo 
not know that it was even produced by a [lerson acting as an 
officer of the court, or that it was ever stated at the time to 
he the record of a judgment. To allow tins evidence to he 
sufficient would be establishing a precedent which might lead 
tu very inconvenient and dangerous laxity. 


Courthope for tlie plaintiff 
Heath for (lie defendant. 


Plaintiff nonsuited. 



HILARY TERM; 66 GEORGE III. 


373 


Doe d. Waithman and Others v. Miles. 

l^JECTMENT for the upper part of a house in the parish 
of St. Giles in the Fields, occupied by the defendant and 
Ills family. 

The lessors of the plaintiffs being lessees of the premises, 
entered into partnersliip with the defendant as linen-drapers. 
Tlie partnership deed, which was executed by all the parties, 
pT-ovided, that all tlic partmTs should occupy and use the pre- 
jiiLses during the continuance of the partnership only, subject 
(o the ])ajnuent of the rent reserved by the lease, and an 
additional rent of 150/. The defendant was thereupon lot 
into possession of the upper pail of the house, and the bu¬ 
siness was carried on below. 

To prove a dissokxtion of the partnership, there was put in 
a written notice of the dissolution, dated 29th September 
1815, and signed by all.tlie piirties, for the (mrpose of being 
inserted in the Gazette, which stated that they had that day 
dissolved the partnership which had subsisted between them. 

Cami/n tor the defendant objected, that as this partnership 
was constituted by deed, it could* only be ilissolved by deed, 
and that some deed for that jmrpose, e.vecutcd by the de¬ 
fendant, must he proved to shew that his right to occupy the 
premises was determined. 

Lord Ellen nouoeon.-—As the, defendant says by the 
notice that the partnershi[) was dissolved, I will presume that 
jt was dissolveil with all due solenniity. I do not receive' the 
notice as tlii' instrument of dissolution, but merely us ah ac¬ 
knowledgment by the defendant that the partnership had been 
ilissolved. 

V'erdict for lessors of |)laintifF. 

Giiniei/ and Giff ord ior tlic iessors of the plaintiff. 


1816. 
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Comi/>i for the defendain 
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GASES AT NISI PRIUS, 


GaNI>ELL V. PONTIGNY. 

I NDEBITATUS assumjwiit for work and lal)our, with the 
common money counts. 

The plaintift' was clerk to the defendant, who is a merchant, 
at the salary of 200/. a year, payable (quarterly. 

A dispute having arisen between them on the 11 th of 

August last, the defendant discharged tlie plaititiff from liis 

service, and paid him 26/ for the half tpiarter, betwi^cn llte 

1st of ,7 m/// and the 16th Augnsl. The defendant llo'n 

denied the plaintifl’’s power to discharge him in the middle of 

the quarter, and the next day made au oU’er to do the duties 

of the situation, which the defendant declined. 

« 

Topping for the defendant contended that at all events tliis 
form of action could not be maintained. The plaintiff had 
been paid for two days more than tire time ho had aclually^ 
been employed iir the defendant’s service. He had bestow<al 
no work and labour in or about the business of the defendant 
for which the defendant was indebted to him. Therefore 
supposing him to be entitled to a further conqiensution, he 
ought either to have declared in indebitatus assuinj/sit for 
salary due to him, or specially on the contract for discharging 
him in the middle of the quarter. JtluUv, IJ eight man, 2 East, 
145. was, relied iq/on as in point. 

Lord EjuLENnoKouGii.—If the plaintiff was discharged 
without a sufficient cause, I think this action is inaintainablo. 
Having served a part of the quarter and being willing to serve 
the residue, in contemplation of law he may be considered to 
have served the whole. The defendant was therefore indebted 
to him for work and labour in the jium sought to be recovei ed. 

The plaintiff had a vcrdicVfor 2.6/. the remaining half 
quarlcr’js salary. 
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Harrow A. O. anA Dowling for the plaintiff. 

Topping and Lawes for the defendant. 


Vide Clark v. Mumford, 3 Campb. 37, 


Lord Kino v. Chambeus and Another. 

^"^IIIS was an action against the defendants as inhabitants 
■ of the hundred f>f (hsuhton for the damage done to the 
plaiutitrs house in Wimpolc Street, on the 7th of March last, 
during the riots respecting the corn bill. 

It appeared that a mob gathered before the plaintifl'’.s 
house, threw brick bats and stones against it, broke the win¬ 
dows, the window fruniiis, and the window shutters, burst 
bpen the outer door, brokti the pavement of the hall, and a 
stove there standing, and pulled down the area rails. They 
then expressed tlicmselves satisfied with what they had done, 
and went off to the house of another gentleman in the same 
street supposed to be friendly to the corn-bill. The military 
tlid not come up till some time after. 

tiurney for the defendants objected that this was not a 
hoginuing to demolish, as the rioters never appeared to have 
had any intention actually to demolish the house. 

Harrow A, G. contra, denied that any such intention was 
necessary to render the hundred liable. The mob had bej^m 
to ilciuolish by breaking the window frames ancbsJiutters, and 
hii ving buret into the house, breaking the jiavement and the 
stove ;—and this was all th^act of parliament required. 

Lord Ellenbokouoii.— I should clearly hold there was 
here a sufficient beginning to pull down, if the rioters had at 
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1816. the time entertained the purpose of pulling down the liouso. 
■*““—But I do not remember a case where the hundred was hehl 
liable, the mob having voluntarily retired, satiated after such 
Chambers, ^n inception. There has usually beOn some intemiption from 
whence an intention of further mischief was to be inferred. 
It is not every breaking of the windows or doors of a house 
which will make the hundred answerable. The acts i)l‘ tlie 
mob'must indicate a purpose to demolish the house. 'I'lir 
question therefore will be whe-ther the mob in this case began 
to demolish with intent actually to demolish the hoiise. It 
they did the plaintiff is entitled to recover. On the contrnry, 
if they never intended to do more than to break the windows 
window-shutters, &c. in the manner described, I think tli«‘ 
action cannot be maintained. 

The Jury found for the defendants- 
(turroro A. Ci. and l*ul(er fortlic plaintifi. 

(i imict/ for the defendants. 


Vide >Sa?«psoH V. Chai/ilnu s, iuile2'Jl. 
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T HIS was an indictment against a turnpike keeper lor ex¬ 
tortion . 

The question meant to bo tried was whether the prosecu¬ 
tor’s cart, carrying manure from the parisli of Mun/honc lo 
his farm at Acton, was under certain circumstances exempted 
from 1.he payment of toll. 

• 

It ap})catcd that when the cart came to the turnpike the 
defendant said to the carman “ i must have your money.'’ 


Uinif wln‘u tlu’ toll w'us luken. 
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Tho oarman asked what, was his demand. Tim defendant, an¬ 
swered “ Threepence; and you shan’t pass till you pay it.” 
The carman then paid him the money, without claiming any 
exemption, and passed through. The defendant knew him, 
and the prosecutor’s name was on the cart. 

Lord Eli.enboiiouoh. —^This indictment cannot be sup- 
porlfd. The general right to demand toll is not denied. • Th<^ 
exemption ouglit therefore to have been notified- Whether it 
coulil bo insisted upon or not, the defendant is not a dolin- 
rjuent. In receiving the toll he committed no ofi'ence for 
uliich he is criminally answerable. 


Not guilty. 


Topping and AUej/ for the prosecution. 

SatrhUt, (Junun/, and Burrow lof the defendant. 


1816. 

Hex 

V. 

ilAAIl.Y^. 


[380] 



380 


CASES AT NISI PRIUS, 


1810. 


frithti/, 
Mnrik I. 


'flip pliiinr 
titF is not 
entitled to 
intci'cst in 
an action 
on a foreign 
judgment. 


[381] 

Saturr/n^, 
A//tr< k it. 


if a person 
HjEcninst 
wiioni a 
commission 
of bankrupt 
is sued out, 
obtains his 
.^lischarge 
'ibiil; of cus¬ 
tody' in an 
action by a 
Judge's or¬ 
der, on the 
ground of 
his bank¬ 
ruptcy, he 
is after¬ 
wards pre¬ 
cluded from 


ADJOURNED SITITNOS AT GUILDHALL. 


' Atkin.son a. Lord Braybrookk. 

T his was an action on a judgment of the siiprcnio coin! of 
the Island of Jamaica; and the only question was whe¬ 
ther the plaintiff was entitled to interest. 

Lord Ellenborough. —This judgment constitutes only 
a simple contract debt. I am of ojiinion that no interest e.iu 
be allowed. 

Verdict for the principal money mentioned in the judg 
ment according to the exchange with Jamaica. 

Scarlett and Puller for th<* plaintiff. 

(iaselee for the defendant. 


Goi.die V. Gunston and Others. 

T HIS was an action of trover by a bankrupt against his 
assignees, to try the validity of the commission. 

The defendants put in the commission, which was dated 
11th October 1815, and gave in evidence six orders made by 
Lord FJlenhorough on the lllh of Jonwary 1816, upon the 
application of the bankrupt, for discharging him out of cus¬ 
tody, in six different actions, on the ground of his bank¬ 
ruptcy ; and proved, by the Marshjii's book, that on th(^ same 
day lie had been discharged out of custody accordingly. 

contesting tlic validity of the connuission in a court of law. 
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Under these circumstances it was contended, that the de¬ 
fendants were not bound to give furtlier evidence of the hauk- 
ruptcy, and that the plaintiff was precluded from contesting 
the validity of the commission of which he had so availed 
himself. 

Garrow A. G. contra, insisted that the defendant could not 
be filially concluded by what ho had done, as he might then 
have acted in ignorance either of the facts or the law of his 
case ; and it would be extremely hard if he should be stript 
of all his property as a bankrupt, although he was never sub¬ 
ject to the bankrupt-laws, nor had committed any act of 
bankruptcy, and he could not obtain a certificate under this 
comiuission whicli would be any protection to him. 

Lord Ei.lenborouch. —I think the plaintiff, having 
taken the benefit of the commission in procuring his dis¬ 
charge under it, is precluded from contesting its validity in a 
court of law. 1 conceive he may still apply to the Great 
Seal to have it superseded ; but I cannot hear him say that 
he lias not been lawfully adjudged a bankrupt, after he has 
dcirlaicd that he was so lawfully adjudged, and on that ground 
obtained his discharge from several actions brought against 
him. Tlie mere surrender to the commission, 1 think, would 
not be enough, as that is a compulsory act ; but great conlu- 
sion would be introduced, if, after he has voluntarily claimed 
a lauiefit as a bankrupt, he should be allowed to say that all 
those are wrong doers who have acted under the commission. 

Plaintiff nonsuitetl. 

Garnm A. G. and Nolan for the plaintiff. 

Scarlett, Tuddtf, and F. Pollock for the defendant. 


yi(\c Ex parte Jones, 11 VeSi 409. Mercer v. IFisc, 3 Esp. 219. 


1816. 
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Titcxi/nt/, Hinbi.k V. Bkll and Another. 

Feb. 20. 
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T his was an action ao ainst the Sheriff of Middlesex for a 
false return of nuUa hoim to a writ of fa. 

In Mkbaehnas Term last, the plaintiff brought an action 
against a gentleman of the name of O'Jiriai, who pleaded in 
discharge of his person, that on the 1st of i'ebruary 1^11, 
after the debt was contracted, he had been discharged iiiulei 
an insolvent debtors’ act. The plaintiff thcrenpon took jtidg- 
ment against his effects, and immediately sued out a Ji. fa. 
Mr. O'Bvicn was proved to have been then living in a widl- 
furnished house, in Cravea-streef, with his name upon the. 
door. The bailiff to whom the warrant was directed entered 
info the house, seizeil the furniture, and remained in pos.ses- 
sion for a foi’toiglit, when he withdrew upon an indemnity 
procured by Mr. O'liriea, who said that the goods belongeil 
to bis creditors. 

He had in point of fact been diseb urged by the cpiavfer 
sc.ssion,s for the city of London, at the tinio mentioned in lii.s 
plea. Before going to jirison, he had lived in this lionsi^ in 
Craven^slreet. Upon his discharge, all his creditors, escept 
the ])laint)ff, consented to his continuing in possession of liis 
house and effects till some arrangement should he concluded 
for the liquidation of his debts ; and he had done so accord¬ 
ingly. No assignment therefore ivas ever made. It uas 
jiroved, however, that at the time of tlie excculion, theie 
were in the house two or three articles of funiif un^ which lu* 
had purchased subsequently to Iris discharge. It likewise 
appirared, that at that time lie had a quantity of plafe jiawneil, 
which lu; had afterwards redeemed and brought home. 
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Gibbs C.J.— As to the goods which belonged to Mv. 
cm, •ten before his discharge, I'am of opinion that tins action 
cannot T)e maintained. These are no longer his. No assign¬ 
ment of his effect! place, they remain vested 

in the cleri{*:<5f the pfeaceJ J The plaintiff has- here mistaken 
his remedy. He should have compelled a sale of the goods 
by procuring an assignment. The jnoduce would then have 
been rateubly distributed artiong the creditors. He c<tuld not 
tnke possession of the whole by 'A Jieri facia,, and pay himself 
20.S, in the pound. Even if there had been a fraud in the 
discharge, the course would have been to move to set it aside 
before proceeding upon the judgment. Nor is there any 
diderence between such things belonging to IVIr. O'Utien 
Indore bis discharge that are mentioned or are omitted in the 
scliedide he exhibited. None of these were subject to Ibis 
execution.—But the after-purchased articles ought clearly to 
have been sold. I am likewise of opinion, that the defend¬ 
ants are fnrtlicr liable to the amount of the money paid on 
the redemption of the plate. '^lu>ngh the property in that 
was x’cstcd in the clerk of the peace for the benefit of the 
cnslitors, the pawnb)jokcr’s interest in it which had litien 
subsequently acquired by Mr. O'lii'iea I think might have 
been sold vnider the execution. 

The plaintiff had a verdict for 44/. 

Shepherd S. G., Best Serjt,, and Espinasse for the plaintifl, 

fav/.-f, Onsiow Seqts., Bolla/id, and Spaakie for the de¬ 
fendants. 


1816. 
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Saturday, BiKCH aud Another v. Depeysteb. 

Feb. 24. 
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T he first count of the declaration stated that in conside¬ 
ration that the plaintiffs would appoint the defendant 
master of their ship the FJizabeUi, for a voyage to Java and 
biick, he undertook to rentier an account to them of all sums ol‘ 
money he should receive or enter into any contract to receive 
for freight during the said voyage,—assigning a breach for 
not accounting. The usual money counts followed. 

Plea, the general issue to the whole declaration, and to the 
money counts a set-olf. 

It appeared that in April before the commcncenienl 

of the voyage, a written agreement u as entered into bet w ten 
the parties, by which it vVks stipulated, that the defendant 
should receive 120/, “ in lieu of privilege and primage,” and 
that he should allow the plaintiffs 21/. for every iiassengiu- he 
brought home. 

The ship was freighted to one Williams at a tonnage fi«‘i<ihf. 
It appeared that besides the goods taken on board by his .su¬ 
percargo, the defendant put>a small quantity in the*hold, the 
freight of which amounted to 76/., and that he oom]iletely 
filled the ship’s cabin with gooils, for carrying wliich lie le- 
ceived about 1200/. He brought home one passenger. It 
was allowed tliat the plaintiffs were entitled to 21/. for him, 
and to the 75/. for the goods carried in the hold; and on the 
other side, that a larger sum was due to the defendant for wages 
and disbursements. 

The first question which arose was, whether this' could bo 
set off. 


by a writ- 

t<*ii agreement, wbirli atipiilatcd that be should receive 120/, “ in lieu of privilcgi-and .i 
question arose whether be was entitled to the freight of gd&ds carried ui the cabin, which dc-- 
pwded chiefly iijioii the disputiil meaning of the word “ jmvilege;" held that what the parties 
upon the subject la-fore and at the time, when the agreement Was entered into, was admis- 
mble 111 eviilence, .md that the owner then having told the master he should have the use of the 
cabin fur his own benefit, the latter lind a right to retain the cabin freight. 
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Gibbs C. J. — I am of opinion that the defendant is enti- 
tle<l to the set-off which he claims. The sums which the 
plaintiffs seek to recover might have been recovered as money- 
had and received to their use. Therefore they shall not de¬ 
prive the defendant of his set-off by declaring specially, and 
assigning a breach for not accounting .-r-This brings it to the 
question of the cabin freight. 

•j, 

The plaintiffs contended that the master of a ship has no 
right to the cabin freight without an express agreement for 
this purpose, or the usage of a particular trade, from which an 
agreement might be implied ; and that at any rate the defend¬ 
ant’s claim was taken away in this instance by the express 
a«grecment, that he should receive 120A “ in lieu privilege,'* 
which must refer to any right of this sort which he might 
otherwise have had. 

The case on the other side was, that the word privilege, in 
the agreement applied only to tin! master’s claim to tonnage in 
tlie hold; that the written agreement w'as silent respecting 
the cabin freight: and that the plaintiffshad verbally renounc¬ 
ed all claim to it bcibre the commencement of the voyage. 

A witness was accordingly called, who had been present 
at a conversation between the parties before the agreement 
was entt'ied into, and was asked what one of the plaintiffs 
then said respecting privilege. 

Serjt. for the jdaintiffs objected to the examination, on 
the grtamd that it woe allowing parol evidence to alter the 
■written contract. 


Gibbs C. J.—I am of opinion that the examination is pro¬ 
per. The case turns U{)on the meaning of the word ]}rivf/cge. 
'riiis is a mercantile term, and i must leam its meaning from 
mercantile men. Then if indifferent witnesses may be called 
to explain what is understood by privilege, may we not bear 
the construction put updh the word by the parties themselves 
before, the agreement was entered into ? 


3^7 
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The witness stated) that he introduoed’tlie defendant to the; 
plaintifts; the defendant then said, What privilege will you 
“ allow me?” One of the plaintiffs answered, “ Wo camiot. 
» allow you any privilege j but there is a largo cabin, tiiul you 
“ may make what you please of it,” 

Giijbs C. J.—Brother Lem, there is no getting over this. 

Verdict for the defendant. 

Urn, Best, Serjts. and CaxipheM for the plaintiffs. 

SJiepherd S. G, and Tathlp for the defendant. 

[AUornics, JSlunt iind Atwsy.] 


Levy v. Costebton. 

« 

T HIS was an action of covenant by the freighter against 
the owner of a ship. 

The charter-party (which was for a voyage from Lhgloxdxo 
Sardinia and back) stipulated that the ship, “ being liglit, 
staunch,and strong,and well and snfhciontly manned,tackh^d. 
apparelled, and furnished with every thing needful and imces- 
sary for such a ship, and for the voyage thereinafter men¬ 
tioned, the master should and would receive and load,” &c, 
Tlu.' declaration assigned for breach that when tile ship pro¬ 
ceeded upon the voyagi', she was not well and sufficiently fur¬ 
nished with every thing needful andv-necessary for suclt a 
ship and for the said voyage, and that on the contrary tlua eof 
she set sail w ithout being furnished with a certain docu¬ 
ment called a bid of heallh, which sajd document was tlicu 

•*cr iitiim dialc wtmission into tlic foreign port mbutioned in the cbarti v-part)': 
u'lv t>y stit'li u cliartcr-party a hhip was let to frciglit for a voyage to Siiriliniii .okI 
•it tlie o« iier was liable for not furnishing her with a bill of health, without, which- 
'Sardinia she could not Ik; admitfod into port before performing quarantine. 
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and there needRil and necessary for the said ship for the said 1816. 

voyage,—^alleging special damage in the delay thereby occa-_ 

sioxxcd* Levy^ 

C08TERT0W 

The defendant, by his pleas, averred performance of the co- 
veirant, and denied that the bill of health was needful or ne¬ 
cessary. 

It appeared that a bill of health is a document not neces¬ 
sary for ships clearing outwards at the custom-house here, nor 
required by our laws to bo taken by ships sailing to the Ale- 
dl/erranenu, but that bills of health are issued to such ships, 
and generally cai-ried by them. By the law of Sardinia; 
which has been long known to persons engaged in the Aledi- 
/n ranean. trade, a bill of health is required from all ships even 
from England, and w'itbout one they are obliged to perforin 
ciuarauline. Upon the arrival of the shij> in question at Cag¬ 
liari she w as put under quarantine for w ant of a bill of health, 
and the voyage was thereby greatly delayed. 

lirsl Serjt. for the defendant contended, that the covenant 
only extended to suefi things as were necessary to enable the 
ship to sail from this country, or wdiich our law required. 

What else the freighter wished to have for his own conveni¬ 
ence. he ought to have provuled himself. The voyage w'as 
perfonnetl without a bill of health, although with some delay. 

Ginns C. .1.—The covenant is, that the ship shall be 
provided with every thing needful and necessary for the voy¬ 
age. I think a bill of health is a tl-ing within the meaning 
of that covenant. The defendant allows, that for want of it 
the voyage was delayed. Now I am of opinion that be was 
bound to provide the ship with all the documents • which 
owners or captains us^lly procure, and which were heces- 
sary to perform her voyage with reasonable expedition, al- 
thoug:h they may not be required by the law of this country 
and tlie voyage may after some delay be performed without 
them. 

The plaiutift had a verdict. 
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CASES AT NISI PRllJS;' 

Lens and Copley Serjts. and J. Warren for the plaintiff. 

liest Serjt. and Puller for the doC^dant. 


Ai.dkii>g£ V . Simmons. 

T his was an action on the case against the owner of' a 
ship for negligence in navigating her, whereby she ran 
foul of and injured the plaintiff’s barge. 

When the accident happened, the ship was sailing doun 
the river Thames, under the mauagonient of a pilot hired by 
the master. 

The pilot was called as a witness for the'defendant, having 
a lelease from him. 

Lest Serjt. objected that he ought to'have a release from fbe 
captain by whom he was hired, and who was liable over to 
the owner. 

Gibbs C. .T. I think a release from the owner is suffi¬ 
cient. 

The plaintiff had a verdict. 


liest Serjt. and Curwood for the plaintiff. 
Vaughan Serjt. for tlie defendant. 
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March £. 


T his was an action acainst the defendant as acceptor 6f a a promise 

biU of exchange for 3&H., dated 10th August 1815, bill of ex> 

dniwn by Jo/m Wilson, payable three montlis after date i^te^wrlt* 

to the order of David Smart, and indoreed by him .to the 

plaintiff. drawn, can 

only be 
taken ad- 

Thc drawer of the bill lived at Dundee, and had been, in as 


the habit of purchasing corn there, which he consignetl to 
the defendant, a corn-factor in London, to be sold on joint 
account. In the end of Julij the defendant wrote to him to 
]mrchiise a cargo of oats in this manner, which, from some 
ambiguity in the language employed, he understood to mean 
a cargo of wheat. He accordingly purchased a cargo of 
wheat, of Avhich he advised the defendant on the 5th of Au¬ 
gust, at the same time mentioning that he had drawn one bill, 
and would draw more upon him on account of it. On the 
9th oii August, the defendant wrote him, severely censuring 
bis conduct, but adding, “ on receiving an acknowledgement 
“ from you, that the wheat is bought on your account, we will 
“ pay tlue honour to any bills you may draw on account of 
“ it.” Wilson on the lOth had drawn the bill in question in 


ceptaiiKCby’ 
8 pcnion to 
wTiom tUe . 
letter was 
comniuni- 
caled, and 
wlio took 
the bill on' 
the credit 
of it. 

Where 
the drawee 
of a hill of 
exchange, 
drawn on 
account of 
a cargo of 
wheat con¬ 
signed to 
him, said 
when tiic 
bill was 
presented 
to him for 


favour of*Smart, wlm had sold wheat to him to make up this 
cargo to the value of 361/., and the same day wrote to advise [ 394 j 
the defendant that he had done so. On the 14th he wrote in ”^ptedurtil 
answer to the defendant’s letter of the 9th, in which, after 
reciting the defendant’s promise to accept the bills ilrawn on wheatnr- 
uccount of the cargo on having an acknowledgment that it tliat on the 
was on H7/so«’s account, he accedes to these terms. The bill 
wa.s left for acceptance on the 16th of August, and called for 
• next tlay, when the messenger was desired to call again the Hmounted 
bdlowing day, as proper advice of the bill had not been re- 
ceived. The answer the following day wa.s, “It will not be 
acceptc<l until the ship with the wlieat arrives from Scotland.” 

The ship arrived sale i«r a few days, and the defendant sold 
the wheat for about 1500/.; but he then absolutely refused to 
acccjit or pay the bill. Wilson soon after failed, being id)Ovc 
1000/. in his debt. 
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It.was argued for the plaintiff that the defendant’s letter of 
the 9th was a conditional accepfiince, and that the (;on<lition 
was. fulfilled by W^Tsow’s letter of the 14th; and that at all 
events the answer on the 18th was a promise to accept on the 
arrival of the cargo, which became absolute when the cargo 
arrived, relying on JPieraonvi. liunldp, Cowp. 571. 

On tlie other side it was contended, that according to 
Johnson v. Collim, 1 East, 98., the promise in the let ter of 
the 9th could not operate as an acceptance of a non-existing 
bill; and that the answer given on the 18th still left thi' de¬ 
fendant the option to accept the bill or to refuse to do so, when 
the cargo arrived. 

Gians C. J.—As there is no evidence that the letter of t he 
9th w as communicated to the holder of the bill, I am of o|h- 
nion that Johnson v. CoUins is an exjiress authority to sliew 
that .it does not operate as an acceptance, the bill not being 
ehen drawn; but if the jnty are of opinion that the ansua r 
given on the 18th, according to the use of language in com¬ 
mercial dealings, imported a promise to accept the bill on the 
arrival of the cargo, I am of opinion tiiat the < argo leaving 
arrived, the defendant is now liable as uci-ejitor. 

Verdict for the jilaintiff. 

liesf Serjt. and Campfn-U for the \)laiutiff. 

Vaughan and Copley Serjts. for the defendant. 


Vide Wynne v. Raikes^ 5 Bast, 514. 
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Hakeu and Othcre, Assignees of Grkoory, a Bankrupt, 
n. Langhokn and Others. 

^T^HIS was an action hy the assignees of an' under-writtR' 
A against insurance brokers, to recover a balance of 104 /. 
4.V. 7d. due for jn’emi’juis. 


The existence oi’ this debt was not disputed by the defend¬ 
ants, but they cJaiujed a to a larger amount. 

They had eflected two policies of insurance on a ship culled 
tli(‘ (l/,»//uj/7u* for a inerciiant of tlie name of d/mm. These 
]>oli(Mes weie. filled up in tluar names “ as agents,” and were 
suljscribcd by the bankrupt for 250/. 

On tiu’ 4 th of June 1815, the sliip was abandoned by her 
crmv, on the supjio.^itioii that slu' ■>v«is about to founder. 

Intelligence of this being received in houdou, the bankrupt, 
fm the 2()th ol’ JuL/, signi d au ad justiueut for a total loss, and 
‘ Ills name was taken oil the policies. I’he del’eiidanls then 
credited 'Jaim witii the sum insured, and aecepted bills of 
exchang;e drawn by him for the amomit, which were after¬ 
wards ])aid,» On the 2bth oi' A u>eusl a commission of hank- 
riipl was sued out. against (Iregoii/, the act of bankruptcy 
having- been committed on the ]8lli. Between the 2d and 
7th of September the defendants ajijdied to tin; bankrupt to 
put his name ag;aiii upon the jiolieles, t hat .Stunn might prove, 
against liis estate, d’he bankrupt aeeoidingly ;igain wrote bis 
name upon the policies, adding “ taken oil'by mistake.” It 
tunu'd out that the ship had nut foundered at the time she was 
aJiandoiK'd by her crew. On the 17th ol' June she was found 
by ail Iluglish man of tvar, with seven feet watiu- in her bold, 
near the eo-ast of Awerka. A master and four men were put 
on bo-aril of her and she sailed for Uatij'ax, hut was never 
more heai-d of. The news of her being mot with at sea roacheil 
Euif/uud in the beginning of Seplember. The policies always 
remaiuod in the defendants’ hands. When hist apjdied to few 


1816. 


HiTfi IhHt 
insunince 
brokvi ’8 
wliij, with¬ 
al it n del 
i-redere 
f'i>iiiiiii.s- 
Nioii, had 
cllVcted po¬ 
licies ill 
tlicir own 
timiic'i, in 
which tlioy 
were de- 
scribed “ us 
agents," 
could not in 
an iicHoii 
for prciiii- 
unis by the 
iiRsif>:riccs of 
11 liankriipt 
niidcr- 
wrilcr, who 
bad aiib- 
Rcrilicd 
these ]>oli- 
cics, set olF 
a (ol.tl loss 
wbieli bad 
bappened 
before the 
baiikriipt- 
f> , but 
wbieli bad 
not lieen 
adjusted ; 

[ :!<)7 i 

altboiiub 
the policies 
bad always 
Ieiiiained in. 
tlicir liaiids, 
and lliey 
bud actiiiil- 
iy paid lint 
amount of 
the loss toi 
their prin¬ 
cipal. 
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1816. the balance now demanded by the assignees, they promised 
payment j but they aftenvards insisted on their right to set 
‘ off the 260/. subsci’ibed by the bankrupt upon the Owtiiorne. 

^NonoitN 

The defendants’ counsel contended that the adjustment on 
the 20th of Julj/ was not affected by what liad subsequently 
happened ; and that even if the adjustment were done away 
with, the set-off must be allowed, as the policies were filled up 
in their ownnames, the loss had happened before the bank¬ 
ruptcy, and they hud paid tlie amount to their principal. 
Koster v. Eason, 2 M. & S. 112. was cited as expressly in 
point. 

'[ 808] Ginns C. J.—This case turns entirely upon the adjustment. 

If it be taken that there w'os no valid adjustment, 1 am of 
opinion that the set-off cannot be allowed. In Koster v. Eastm 
the brokers do not appear to have been described “ as agents" 
on the face of those policies which they had effected for others, 
and they had a ikl. crechre commission from the assured. 
Here the brokers are described as agents 'on the face of the 
policies, and they had no dd credere commission, 'flie loss 
was not due to them, but to Mann their principal. I'lnsreford 
till an adjustment took place there was no debt due l o them 
from the under-writer, and there could be no mutual credit 
between them. If by an adjustment they stood in the situa¬ 
tion of Mann to the under-writers, and in thetsitnaliou of 
the under-writers to Mann, there would from thenceforth be a 
mutual credit between them an»l the under-wrihus, they 
trusting him for the loss, and he trusting them for the jne- 
miums. Rut 1 am of opinion that an adjustment alone could 
thus change the situation of the parties. His Lordship left 
it to the .liny whether under the circumstances there w'as a 
binding adjustment or not. 

The jury found a verdict for the plaintiffs. 

In the .ensuing term the Court of C.P. refused a rule to show 
cause why this verdict should notdie set aside. They seemed 
inclined to the opinion that the set-off could not be claimed 
[39U] without an adjustment, and thought that at all events the 
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brokers were precluded from the set-off by their promise to 
pay the balaiice to the assignees. 

Vanghnn and Copley, Serjts.,and Heath for the plaintifl's. 

Shepherd S. G. and Best Serjt., and CanijibeU for the 

defendants. 


[Attornies, Kind and ft’amc.'} 


Prior to this decision, there seemed some difficulty to understand 
how Uie question of mutual <;redit between an nnder-writcr and in- 
sin auee broker, where the polii y is filled up in the name of the 
latli-r. and he lieing allowed to retain it in bis hands, on a loss hap¬ 
pening has paid the amount of tlie sums subscribed to his principal, 
should dcpciid eitlier iqion the cinunnslance of the broker’s character 
up[ie.irin^ on the IViee of the policy, or upon his bavin" a del credere 
commission. Whethja the under-writi'i' does, or docs not, know that 
tiu! broker is only an agent, lie trusts liim eipially for the premiums ; 
^and tin- broker, after payjng the loss to his principal, trusts the 
niulcr-WTiter for the amount—whicli he has a right to recover in an 
action in his own name. He must, to bo. sure, in such an action 
allege the interest to be in the principal; but he nmst have done the 
same, had he himself appeared as principal on the face of the 
policy. Tlu^n, if the del credere comqxission is not entirely res inter 
alios (u-fai the only way in which it can operate is to prove the. 
authority given by the assured to the broker to settle the loss, and 
treat witli the nuder-writoi- as his creditor. But tliis seenis equally 
well established by the, principal receiving payment from the broker, 
and uUqjying the policy to remam in his hands. Indeed, after pay¬ 
ment by the broker to the princijial, the situation of the parties is 
}>rceisely the same as if there had heen a del credere commission: 
the broker alone is concerned in the payment of the riiohey .sub¬ 
scribed ; and the loss falls upon him if any of the underwriters 
become insolvent (a). It might have been imagined that this cir- 
cumstanec was more material to the question of mutual credit than 
Jhe adjustment, which has no effect to transfer the debt from the 


(») Etigur V. Bumsirail, 1 Cainph. 111. J/ounon v. Swaimtotie, 2 Canijib. -M. i 


1816 . 
UvKr.R • 

f» 
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1816, assured to the broker, and after which, in . an action agjainst the 

- underwriter^ the interest must still be laid in the assured as before.-— 

Baker This view of the subject accordingly seems to have beon taken by 
Langhorn the Court of K. B. in the recent case of Parker v. Beasley, 2 M. & S. 

42.1., where brokers having effected policies of insurance' on goods 
in their own names for their prit^cipals, and accepted bills drawn on 
account of the goods, which 'W'cre consigned to them, and lost befon- 
arriv.'il, it was held that they were entitled to set off this lo.'t.s in an 
Motion by the assignees of an under-writer for premiums, altlumgli 
they had not a commission del credere, and the loss was not 
adjusted. 

The reason given by the Court of C. P. for refusing the rule, to 
shew caust', greatly shakes the authority of the case of Bize v. 
Dickason, 1 T. R. 28.G., where the broker had not only promised to 
pay. but had actually paid the balance of premiums without deducting 
tlu.'i loss, and was afterwards allcnved to recover the money back in an 
action against the assignees of the uiuler-wriUjr. 
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[Aft the opinions of the Jud^fcsin the Brhkelev Pf.erage Case, which is so 
iniic 1 rchfci n|M»n in yjftu- v. Cut tun, ante, vol. iii. 444. and which is certainly tlic 
most importiiiit decision on the law of evidence which has taken place for many 
years, have never yet iqiiwanid in print, 1 have thought tliat 1 should render an 
acceptable service to the profession, by subjoining the following note.] 


HOUSE OF LORDS. 

COMMITTEE OF PRIVILEGES. 


OW THE PETITION OP 

WILLIAM FITZHARDING BERKELEY, 

Ckiuniiig-as of right to be Eaul op Beukeeey, &c. 

Mottday, May 13, 1811. 

ED ERICK Aariusins Berkeley fifth Earl of Berkeley, 
dn,<l Hth Anyust 1810. 

On the 27th of Oc/aber m the same year, the claimant presented 
a petition to Tlis Mnjesly, praying that a writ might be issued to sum¬ 
mon liiin to parliamont by ibe title of Earl of Berkeley, as eldest son 
"of Ibe late Earl, by Mary, Countess of Berkeley. This petition, on the 

to prove that, lu! %vaM ihe legit,iiiuifc son of ,1. S.—A. after proving by other evidence tlial .1. S. 
was Ills reputed father, ollered to gi\ o in evidence ude|Hisition nnule. by J. S. in a cause in Clhan- 
eery, instituted by A. against ('. 1). in order to perpetuate testimony tii the alleged fart disputed 
by < I >. tliiit lie was the legitimate son of .J. S., in which character he claimeu an estate in re¬ 
mainder ill White Acre, which was also claimed in remainder by C. D.— R. the defendtint iii the 
ejeeliiieiil, did hot elaiin Black .Aere under eipier A. or C. D.the plaintiff and defendant in the 
(!haneery suit.—Held by the .liidges (6V«A««t H. dissentient), that according to law, the dc- 
|iositioii ol J, S. could lint be received upon the trial of such ejectinent against Jl. as evidence of 
declarations of .1. S. the idleged fallier, in matter of pedigree. 

2. Ilpoii the trial of an ejectinent respecting Long Aere, In'tweeii R. and F. in which it was ncces- 
surv for 1C. to prove tliat he was tin" legitimate son of W., the said W. licing at tlial time de.ail 
— I*, after proving liy oilier ei idenee that W. was his reputed father, offered to give in evidence 
mi entry in a Bible, in winch Bible W. had made such entry in his own hand-writing that K. 
was his’eldest son, liorn in lawful wedlock from Cl. the wife of W.,on the Ist day of May' 1"78, 
and signed by W. himself.—Held by the .Indgcsunanimously''that such entry in such Hmle (or 
ill any olher’hook, or on .any other piece of paper,) could he received to prove that E. is the le- 
gltiiiiale .son of W. as evidence Of the declaration of W. in matter of pedigree. 

;t. Upon the trial of an ejeetnient respecting Little Acre betweeuN. and 1’. in whi<-li it was 
necessary for N. to )iiov-e that he yvas the legitimate .son of T., thesiiidT. being at that time 
dead ; N. after proving by other evidence, tliatT. was his reputed father, offe.reit to give in evi¬ 
dence an entry in a Bilile in which Bible T. had made such entry in his own hand-writing, that 
N. was his eldest son, horn in lawful wedlock from.), the wife of T. on the 1st day of May 1"78, 
and .signed hv I', himself : And it was proved in evidence on the said trial that the said T. had 
ileelured '• Hint he T. had iiimlesiieh entry for the exi»re.ss purpose of establishing the legitamicy 
“ and the lime of the hirlh, of his eldest son N., in ease the same should lie called in qiie.stion, 
“ ill any ease or in an v cause whatsoever, by any person, afUT the death of him the snidT.” -Held 
by the .liulges unaniruouslv that sili^li entry in sneli Bible, (or in any other hook, or on any 
oilier piece .if paper,) could be received to prove that N. is the legitiiual,e son of 7’., a.s evideiite 
of the deehiral iou of 7'. in matter of pedigree (but with strong cir.:umstances of suspicion on 
Jiccount of its partieidaril V). 


1. Upon the 
trial of an 
ejcetmciit 
respecting 
Black Acre, 
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Iielween A. 
and B. ill 
which it 
WHS neces¬ 
sary' for A. 
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OPINIQJJS OF THE JUDGES 


1811 . 


'Berket^ey 
PeerAGE 
Case. 


recommendation of Sir Vicary Gibbs, then His Majesty’s Attorney 
Genertd, was referred by the Prince Ilegent to the House of Lords. 

To explain the questions submitted in this case to the Judges, it isk 
only necessary to state tliat William Fitzharding Berkeley, the 
claimant, was born 26th l}eci?m6er 1786, and that Ite alleged that 
his father and mother were married in the parish of Berkeley, in 
the county of O/oMcester, on the 30th of March 1785. Tliey were 
likcw'ise married in the parish of St, Mary Lambeth, on the 16th of 
May 1796, till which lime Lady Berkeley did not appear as his Lord¬ 
ship’s w'ife; nor was the claimant till some time after treated as their 
legitimate son. They had several children after the second marriage. 
The only question liefore the Lords respected the legitimacy of the 
claimant; and that depended entirely upon tlic reality of llie lirst 
marriage alleged to have taken place between his parents. 


In the year 1799 a bill was filed in the Court of Chancery by the 
present claimant and three of his brothers, born before the second 
marriage, to perpetuate the testimony of tlicir legitimacy, on llio 
ground tliat they were entitled, in remainder in tail after an estate for 
life, to certain lands then hUd by their father;—the children horn 
after the second marriage and others entitled in remainder after Uieiu 
being made the detendants. (a) 


The Earl of Berkeley was one of tlie witnesses examined on 
intciTogatories for the plaintifls, and in his dej)osition he swort; 
positively to the reality of the first marriage and the pluiutifi ’s legi¬ 
timacy. 


The counsel for the claimant, after a large body of other evidence 
adduced before the Committee of Privileges, now proposed It) read 
this deposition as a declaration by the late Earl of Berkeley in 
matter of pedigree resj^ecting the legitimacy of his son. 

[ 403 3 The admissibility of the deposition was opposed by Sir Vicary 
Gibbs, the Attorney General, on the part of the crown, and Sir 
Thomas P/omer, Solicitor General, appointed to watch the interests of 
the eldest sou, bora after the marriage in Uie parish of Lambeth. 

Thereupon the Judges were summoned, and the following (piestions 
were submitted by the House of Lords to their consideration. 


{a) See Lord Dttrsky v. FUzhardingc, (JVes. 251. 
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' 1 . “ Upon the trial of an ejectment respecting Black Acre, bc- 
“ tween A. and B. in which it wa.s necessary for A. to prove that he 
“ was the legitimate son of (S'.— A. after proving by other cvi<lence 

that J. S. was his reputed fatlrer, offered to give ftt evidence a de- 
“ position made by J. S. in a cause in Chancery, instituted by A . 
“ against C. D., in order to perpetuate testimony to the alleged 
“ fact disputed by C. J)., that he was the legitimate son of J. S., in 
“ which character he claimed an estate in remainder in White Acre, 
“ whi(‘h was also claimed in remainder by C. D.— B. the defeflidant 
ill the ejectment did not claim Black Acre under either A . or C.D., 
“ the plaintiff and defendant in the Chancery suit. 

“ According to law, could the deposition of J. S. be received upon 
“ the trial of such ejectment, against B. as evidence of declarations 
of J. S. the alleged father in matters of pedigree '? 

2. Upon the trial of an ejectment respecting £on<jf Acre, between 
“ B. and F., in which it was necessary for B. to prove that he was 
“ the legitimate son of W., the said W. Ix'.ing at that time dead,— E, 
“ after [iroving by other evwlence that W. was his reputed father, otfer- 
“ ed to give in evidence an entry in a Bible, in which Bible W. liad 
“ made such entry in his own hand-writing, that B. was his eldest son 
“ born in lawful wciilock from U'. the wife of W., on the 1st day of 
•* il/«y 1778, and signed h^ W. himself. 

“ Could such entry in such Bible, be received to prove that B. is 
“ the legitimate son of W., as evidence of the declaration of TF. in the 
“ mutter of jK;digrec ? 

3. “ Upon the trial of an ejectment respecting Little Acre, hc- 
“ tween N. and P., in which it was necessary for N, to prove that he 
“ was the legitimate son of T., the said T. lacing at that time dead ; 

N. after pniving by other evidence that T. was his repxtted father, 
‘‘ olli'rcd to give in evidence an entry in a Bible, in whioli Bible T. 
“ had made such entry in his owm hand writing that N. was hi.s 
eldest son, Ixini in lawful wedlock from J. the wife of T. on the 1 si. 
“ day of May 1778, and signed by T. himself: And it was piow<l 
“’ill evi<le.nee on the said trial that the said T. had declared ‘ that, he 
“ ‘ T. hatl niado such entry for the express purpose of establishing 
“ ‘ the legitimacy, and tl>e time of the birth, of his eldest son N., in 
“ * case tiic same should be called in quoslSon, in any ease or in any 
“ ‘ cause whatsoever, by any pflfson, after the death of him tlie said 7*.' 

• 

“ Could such entiy in* such biWc be received, to prove that A’ i.'* 
Vot.. IV. U 
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IfaP.SKELICY 

PEBRAOK 

Case. 


“ the legitimate son of T,, as eviticuceof the declaration of T. in 
“ matter of pedigree ? 

U]K>n the first question, the Judges not beiitg jnnanimous, they 
delivered their opinions seriatim. 


Bayt.eyJ. The opinion which I have formed is that the deposi- 
l.if)n is not admissible evidence. Your Lordships observe that the 
party against whom the evidence is offered was a stranger to the suit, 
and t.!ve dept)sition is offered in evidence, notin its character of dt'po- 
sitiou, but as a declaration. I lay out of consideration the circum¬ 
stance stated in the (question of its Ixung the deposition of a reputed 
father; because I believe all the Judges arciagreed that no objection 
arises to its admissibility on that ground. The grounds on which it 
appears to me that the deposition is not receivable in evidence as the 
ilcclaratioii of the witness are these : because it was madepoJtt litem 
motam, after a controversy raised upon this very point: because S. 
the witness who made it was brought forward to speak to the point 
by a jTerson who had a direct interest in establishing it; bccau.se the 
deposition is upon iuteiTogatovies formally put to J. S. by,an iute- 
rest<jd party : and teeanse B. wgainsl whom it is proposed that the de- 
f 405 ] positions should bo read, had no opi>ortunity of {jutting any question.^ 
on his own behalf. In general when evidence is given vivil voce in 
courts of justice, the witnesses speak to what they know, and eaclit 
{vartyhas in turn an opportunity of putting such questions as he 
may think fit for the purpose of drawing forth the whole truth, 
and of throwing every light upon the subject which the witness is 
capable of giving. Whoever has attended to the examination, 
the cross-examination, and tl e rc-exaniination of witne'sscs, ami has 
observed what a very difl’erent shape their story appears to take in 
each of these stages, will at once see how extremely dangcious it is to 
act on the cx parte statement of any witness, and still more of a wit¬ 
ness brought forward under the intfuence of a party interested, hi 
tills case A, whose legitimacy is supposed to be in issue,, has put to 
S. every question he thought fit; and has therefore obtained from 
him probably not the wholj; that J, S. knows upon the subjert, ]>ut 
all that will benefit A . .* while B., against whom this deposition is to 
be read, has had no opportunity of proposing a single question to J.S, 
<;ither to put his veracity to the test, or to bring out any other matter 
within the knowledge of J. S. whi^h would make in his fuvfjiir. 
Where a man speaks upon a subjeet tff his own accord, lie naturally 
tells the whole of what tie knows; Aut where he is examincxl on 
interrogatories formally administered to him, his answers are natu¬ 
rally coi'fmt'd to the {larticulars to which lie is so interrogated; and 
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as the examining: party {renerally knows beforc-iiand live sc <)|h; of tho ] 

witness’s evidence, he has an ojiportunity of so shaping his (jnestJons___^ . 

as that they may elicit every thing in his favour wLtli which llie wit- 
ness is acquainted, and keep back every thing of a contrary tendency 
11 may be said that a question of legitimacy is an exception to the ge¬ 
neral rule, and that a father having once aflinnod his .son to be legiti¬ 
mate*, no enquiries ^ contrA can destroy the effect of his tt'Stimouy. 

But the father may have views of his own, and a personal interest to 
sc'rve. by establishing the legitimacy of his eldest son. His elflest son 
may be of an age to cut off an entail, which cannot be done by means 
of the younger. There may be various other considerations in point of 
interest to influence the father, which if exhibited by cross-examina¬ 
tion might in a great degree impeach, if not completely destroy, the 
effect of the evidence he has given. So it might turn out on ero.s.s- 
lixamination that he had made other contrary declarations, fiorhups 405 ^ 
equally solemn as those to which he has l>een asked; and that his 
conduct towards his children and towards other [jersons had bocai 
such us to throw an entire discredit on hi.s present a.sseverations. 

The learned .indge then made some observations on the case of 
Whitelochc V. Baker, 13 Ves. 511. and Goodright v. Moss, Cowp. 

591. and concluded by submitting i1 to their Lordships as his opi¬ 
nion, that the depositions of J. S. as evidence of declarations in mat¬ 
ter of pedigree ought not to be received. 

Wood B. The adrriission of hearsay evidence of the declarations 
of deceased persons in matters of jicdigrcc is an exception to the ge¬ 
nera! law of evidence; and it has ever been received with a degree oi' 
jealousy, Ijecause the opposite party has bad no opportunity of cross- 
examining the persons by whom the declarations arc sup}>osc>d to 
have been made. But declarations to be receivable in ('videnee, as I 
have always understood, and as was said in the ease of W/iihdiwkc v. 

Baker, must have been the natural eff’usion.s of the mind of tlur 
|)a.rty making them, and mu.st have been made on an ocejasion whcai 
his miiid stood in an even position, without aiiy temptation to <;xe< ed 
or fall short of the truth. Upon this principle it has been the gene¬ 
ral rule, as far back as my experience and knowledge go, to re jeet 
hearsay evidence of the declarations of deceased j>ersons, uol emiv 
relative to matters in actual suit, but in dispute and c3ontrovei sy 
prior to the commencement of judicial proceedings. Though such 
deelar.itions may in some instances be founded in truth, 1 have al¬ 
ways understood it to 1>0 a general rule to reject them because of the 
possibility, nay probabilityT that they may have l)een madi; to servf* 
one or other of the c;f»itending parties. A most arduous task would 
be imposed upon the .ludge who has to detenuine in the first in- 

U 2 
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stance upon the adniissibilty or non-adinissibility of ewlencc, if he 
had no fixed rule to go by in such cases; and if l»c must in each 
ease, institute u ,previous eminiry into all tlie circunistftnr(!S vvhich 
might or might nbt influence the mind of the party making the de- 
eluraticjn after the suit was commenced or the controversy haid aritK:n. 
To preserve therefore the pure administration of justice, and for the 
sake of certainty and public convenience, the law has drawn tlm line 
whicli I iiavc mentioned; and in practice the rule is well established, 
that dciJrirations made upon a subject then in suit, or in controvei-sy 
or dispute preparatory to it, arc not to be rect^H^ in evidence. For 
those reasons it is my humble opinion, that the deposition ol‘ J. S. 
could jiot be recoi\ e<l on the trial of the ejectment. 

GIIA 11 AM B. I have the misfortune to differ upon this quc.stioii 
wot only with the two learned persons who have preceded, hut 1 am 
afraid with (he rest of my brethren who arc to follow me. But 
tho upiiiioii 1 am about to ofl'er is the eonclusiou to which my mind 
has oomo with perfect sati.sfiict.ion. Under the circumst,a«ct‘s of 
the case, 1 think there is no legal objection to receiving this dc-- 
po.sition in evidence—not as a dcpo,siUoii—that I am not prepaiod 
to say—hut as a declaration *or tlic deponent. One ground on 
which 1 ;un induced to doubt the soundness of that rule which has 
been laid down by my learned Brothers is, that I cannot find it slated 
ill any book of law that ever fell within inj?’reading. If tlicrc be a 
rule that the declaration of a deceased [icrson ujion a subject on 
u’]iit;li evidence of reputation may generally lie received, is inadmis- 
sihU'Mhcn made subsequent to suit commenced, it i.s a rnlewiib 
vvliich in my liltle experience 1 have not become aeqmijnted, and 
which is confined to the l)reasts*of a few peculiarly conversant willi 
the business of w/.st1 must likewise observe that gn at 
ccitainty will arise in the ayiplication of the rule. We. are lold (hat 
it extends to all declamtions after a suit is in contemplation. But 
how is it to be determined whether the parties did or did not conlem- 
platc a suit at any given moment of time? Then if it should lie 
clearly shewn that the party making'the declarations could nor by 
possibility know that a suit w#is commenced or conteniplater!, smely 
tho declarations are receivable; but if you exclude them when his 
knowledge of the lis mota is mh.de to ayqicar, what a field of eiiquiry 
is opened as often as evidenco of reputation is tendered to a judge 
arid jui-y? It seldom happens that an investigation of a yiedigree 
takes place (ill an action is brought or resolved upon, and it will 
often bi. i 'great hardship to reject what >tras then said by a member 
of (hr.^ family who rlies before the trial. .Siipprse a man is privately 
married bei'orc the Emjlish Ambassador at PaS-is, where no register 
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is kept, and has a son. On his return to this oomitry lie is re-mur- Ig] 1 

lied to satisfy the scruples of his wife; and afterwards has anotlu r __1_ 

son. In the pmgress of twenty or thirty years, • when all the wit- I'K Jur.wr 
nesses to the marriage except the father are dead, an estate is left 
to the ^dest legitimate son, who enters into possession. 'Du; 
younger son brings an ejectment to recover this. The father heuis 
of sueh a pioccctling with surprize and dismay, makes a solemn de- 
elaration of the legitimacy of the eldest son, and dies. I should rr;- 
<|uire strong authority and clear principle for the rule vvhiclr should 
exclude his dying d^jljration at the trial of the ejectment. You 
may have the natural IBd voluntary effusions of the mind of the in¬ 
dividual after a suit is coUm\enced, although what he then says may 
he subject to more suspicion. Let the objection therefore go to the 
credit, not to the'competency of the evidence. Do not shut out 
what may be the truth, and what may be the only mode of arriving 
at justice. Receive the evidence, and let the jury, under the direc¬ 
tion of the Judge, determine to what weight it is entitled. Hear¬ 
say evidence is alw'ays lo be received with caution, and partieidurly 
that which may Imve arisen when men’s minds were heated and bias¬ 
sed by an existing controversy upon the subject; but instead of 
laying down a rigid rule which nmy^exclude bnnd Jidf declarations 
entitled to implicit credit, confide in the discretion of the .ludgo, 
whose duty it is to point out the circumstances which in each jiarti- 
cnlar < asc ought to infiifence the conclusion of tlic jury. Noiwith- 
standing my profound respect for-the noble and learned lord who dc- 
('ided the case of Wldtalox^he v. linker, I certainly do not altogelhi r 
approve of the accuracy and precision and justice of the nde tlicic 
laid down^ But that noble lord will allow me to say, th it if tliis 
particular tjue.stion had l»pcn stated* to him upon that occasion, his 
Lemlsliij) Avould have hesitated at least l>efove he At'oid'l liave InM 
that the deposition of the parent, taken under these circunistanecs, 

< ould not be received as a declaration. The case of Giutdright w 
Moxs i must consider an authority the other wayAlthough this 
di'position is not the spontaneous eft'usioii of a man’s mind, yet per¬ 
haps it is entitled lo some degree., of credit on the very ground that 
.the deponent, did not come foiward a9.,a volunteer, and Th.at being 
judicially interrogated, he declared what he knew upon the suj>ji < t 
undiu- the sanction of an oath. We must likewise reauernber that he 
stood unite indifl'erent between the parties. As it strikes me, no out; 
has a right to-suppose that J. S. did not, in thi.s defMJsition. give the f 409 J 
true history of his marriage and of his family. What ground have 
we to sujAposc that there ^as any bias on his mind, or that he was 
interested for one of Jiis children more than for ahor.her. He was 
coiiipellcd to state whKl he knew upon the subject, and it sccm.s Avhat 
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he thou declared must be rejected because he spoke by roinpttlsio*i 
under the sanction of an oath, although his voluntary cdiision upon 
the same subject would have been admitted without question. Your 
Lordships'arc about to establish a precedent of ^eat im[jprtauce ; 
and if the rule which has been laid down be adopted, I Con¬ 
siderable oonfusipu may be introduced into investi^titnm respecting 
pedigree, and that evidence will often be excluded which would lead 
to the discovery of truth, and to the dtie distribution of justice 
be( weciT man and man. It is ray humble opinion in this’ Case, that 
the deposition of X iSf. ought to he received i||j|||^e^lar^^ although 
made after tire suit was commenced. 

Lawrence J. I concur with the Judges who have 8tatc<l their 
opinions against the admissibility of the evidence. From the neces¬ 
sity of the thing, the declarations of members of tlie family, in 
matters of pedigree, are generally admitted ; but the administration 
of jiisiii e would be perverted if such declarations cotdd be admittcil 
which have not a presumption in their favour that they tire consistent 
with truth. Where the relator had no interest to serve, and there is 
no ground for supposing that his mind stood otherwise than even 
upon the subject, (which may'be fairly inferred before any dispute 
upon it has arisen,) we may reasonably suppose that he neither stops 
short, nor goes beyond the limits of truth in his spontaneous decla- 
1 aliens respecting his relations and the state of his family. 'I'Iki re¬ 
ceiving of these declarations, therefore, though made witliout llio 
Sanction of ah oath, and without any opportunity of cross-t^vamina- 
tion, may not be attended with such mischief as the rejectiCu of such 
evidence,' which in matters of pedigree would oft^n be the 
rejection ,of all the evidence •'that could be offered. But mis¬ 
chievous mdeed would be the consequence of receiving aM-v:.x- 
parte statement of a deceased witness, although upon oath, pro¬ 
cured by the parly who would take advantage of it, and dcli- 
vei*ed under that bias whicli may naturally operate on the mind in 
the course of a controversy upon the subject. Notwithstanding 
what is said in Goodright v. Moss, 1 cannot think that LordMansfirld 
would have held that dcclari||ions in matters of pedigree, made after 
tlie controversy had arisen, ought to he submitted to the jury. They 
siandr precisely on the sam'e footing as declarations on questions of 
rights of way, rights of common, aiul other matters depending upoji 
usiujjjfe; and although I cannot call to mind the ruling of any pur- 
liOopT Jurigi! upon the subject, yet I know that according to my e.x- 
’^irtciK e cl' the practice, (an experience wf nearly forty years,) adu'ii- 
evci a witness has admit led that what he wa.'v.goiiig lb state he lead 
heard after the beginning of a coiilrover.sy, tiis testimony has been 
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utuformly rejected. If the danger of fabncution and falsehootl be a 
reason for rejecting such evidence in case.s of prescription, that will 
equally apply in cases of pedig^, where the stake is generally of 
much greater value. In looking for authorities upon tlie subject, 1 

have foun4 two cases at Nisi Prius. Spadwell v. —-, b( lore 

Lord C. Baron Reynolds at the Spring Assizes; at Exeter in 1730, 
and Hayward v. Firmin, before Lord Camden at the Sittings after 
Trinity term J766. In the first of these, the declarations of an aunt, 
as to which of three brothers came'first into the world, after 

the dispute had arise m^ were rejected; but such as she had made 
prior to the dispute wire received. Therefore in that case the h avn- 
ed .Judge took the distinction of before and alter litigation eoni- 
inenced. Hayward v. Firmin was an issue to try the legitiiuac-y oi 
a child ; and the declarations of the mother us to that fact were re¬ 
ceived in evidence, though made after the commencement of the 
suit. But it appears that the case determined by l^ord C. BavDii 
7<c//»(oZds, w^as not at that time brought under the consideration of 
Yj^tvA Camden. In Goodrirjht v. Muss, the point wdicther declara¬ 
tions could be received whicb were made while the dispute was ex¬ 
isting was not adverted to, and in considering the authority of that 
decision, it must not be forgotten that Mr. Baron JPyre, who trierl 
the cause, was of c^inion, that the answer was irot admissible evi¬ 
dence. The authorities being thns balanced, I think the point must 
Ik- considered as without any decision, and w’c must resort to prin¬ 
ciple and the uniform practice which has obtained in quc.^t.ious of 
prescription. Hardships may arise in rejecting declarations made 
bctweiai the commencement of the suit and the time of the trial; 
but such hardships are not confined to the cfrsc of pe.Ugree. In 
oilier easels, if witnesses die before the trial of the cause, the party 
who relied upon their testimony must sustain the loss. F<)r 
avoiding uncertainty in judicial proceedings, general rules mu.sl be 
laid down and adhered to, without regard to our feelings or our wishes 
on particular occasions. Besides, the hardship may gencndly be 
avoided by a bill to perpetuate testimony. In the supposed case of 
the marriage at Paris, no dilficivlty need have arisen ; for imder i>. 
bill to i)erpetuatc testimony, the father might have been exarnim <! on 
behalf of the eldest son, and his deji^sition as to all the circ.um- 
• stances tif the first marriage regularly rtuid against the yopn<>er son 
on the trial of the ejectment. Although the exclusion of declara¬ 
tions made in Uie course of tlie controversy*may prejudice some in¬ 
dividuals, it is better to submit to this iiiconvenicucc than expose 
courts of justice to the fr^ds wbicli would lie practised upon them 
were a contrary rule to prevail. Tlrat this is not an imaginary aj>- 
prehension, will 001 ^ 11 ' from wliat hapiiencd at the bar of Your 
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I..f>rdsliip’s house in the Douglas and Anglesea causes—in tlie first of 
which, faliricated letters were given in evidence before Your Ixird* 
ships—and in the second, false declarations. NoUvithsUiudmg the 
danger of incurring the penalties of the crime of perjury, there is 
scarce an assi/c or sittings in which witnesses are not produced who 
swear in direct contradiction the one to the other; and it may lie 
feared that jiersons who have as little regard to Uuth, nuiy lx- induced 
to m.ikc false declarations, when they run no risk of punishiueut in 
this world, as no use can be made of their evidence till after their 
death. We know that passion, prejudice, |j>arty, and even good¬ 
will, tempt many who preserve a fair character witli the woild to 
deviate from truth in the laxity of conversation. Can it he presumed 
that a man stands perfectly indifferent upon an existing dispute re¬ 
specting his kindred ? His declarations post liicm moiam, not merely 
after the commencement of the law-suit, but after the dispute has 
arisen, (thal is the primary meaning of the woid /is,)(o)aie < m- 
dently mme likely to mislead the juiy tliau to direct tlxem to a iij'.lit 
conclusion, and theicfore ought not to be received m evideuee. I 
am likewise of opinion, that no deposition ean he received in eviduue 
as a dcel.natioii. to prove a faet which it was the olyect of that de¬ 
position to establish. A deposition is the answer of the witness to 
suili interrogatories as it is thought exjH'dient' to j>ut to him, to 
etfablish certain facts which the plaintiff .illeges, and on winch liis 
case depends. Consequently, a deposition’is considered a pailia! 
representation of fads, as to all persons who have no oppoil unity <il 
bringing out the whole truth by cross-cxamhiation; and on tli.it 
aecouut, all admit that against a stranger it cannot he recce cd in 
evidence as a deposition. How then shall it bo received as a di < ’.n a¬ 
tion ? In that case, the circumstance of its being upon o<\th c.umol 
be regarded.' To consider it a declaration on oath, would bc^to 
reel ive it as u deposition. This would bo blowing hot and cold. 
a declaration it is still subject to the same vice and iiifinnity <,>f being 
on answer to particular questions artfully put, with an intcicslcd \icw 
by one party liehind the back of the other. All the objeetioiis on 
vvhii'h it is allowed that this document cannot be received as a dc- 
[losition, hpply with at least (mual strength to recei\ ing it as a dc- 
claiTitiOft ; aftd l cannot but tmnk that tlic law of England would be 
under 9 Just reprpach, if a document which must be rcji idt'd in one 
clvard61;er, might be rendered admissible by ihi' paltry juggle of 
changing'its name. 

% ■xTii J. I concur in opinion with th® majority of die .Judges, 


o) Vliilosophi jiteiii in //ViVyi/.v rontoninti 
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Since the party against whom it is proposed to read tins deposition 1811 

had no opfiortunity of cross-examining J. S., who must be taken __ 

ntcrely to have answered such questions as the plaiutifi' found it BiuiKKniv 
convenient to put to him, I think, that as a declaration it is exi>osed ^ 
to every objection to which it was liable as a deposition. Another 
objection equally strong is, that it was ntade after the dispute had 
arisen. In the coiirse of my long experience, in all the circuits I have 
gone, I never Heard till now of such evidence being receivable. When the 
oi)jectlbn that the declaration was post litem motam has beeit taken, 
it has been constantly acquiesced in. It is true there is no mention 
made of this rule in the books of reports, because tlicy note only 
the ilccision of doubtful points. Tliey do not notice matter of mere [ 413 J 
practice;, which was never questioned. When the contest has 
originated, people take part on one side or the other; their mhids are in 
a fiiuient; and if tl>ey were disposed to speak the trtith, facts are seen l)y 
them through a false medium. The authorities cited are conflicting; 
lhfri;rore YourLordships will In; governed by principle; and upon princi¬ 
ple it .seems clear to me that the evidence ought to berejected. Courts 
of law have endeavoured to avoid any extension of the rule which admits 
declarations in matter of pedigree; and serious nuscliief might 
arise irom relaxing jt. Great estates have been litigated upon this 
speci(!s of evidence, and perjury with regard to declarattons hUs 
bci n most abundant. But it would hold out an invitation to fabri¬ 
cated testinuiny, if declarations could be received in evidence which 
have been made when the contest was actually begun. 

Mac donald C. B. I agree in the opinion entertmued upon this 
subject by^dmost all the learned .Judges. The question is of infinite 
im|jortancc. If such evidence is to bfi adduced to establish legitimary, 
i;—wuisl equally be received to establish illegitimacy; and in my 
hiimbh; judgment, it is of such a nature that it would shrike the 
condition of every man in the kingdom. After a dispute upon the 
very ]>oiut has arisen, a witness is brought forward by a party, who 
«)f course tries to find out those whose testimony will be most bene¬ 
ficial to him,—who will say most in his favour, and least against him. 

In the ease put by Your Lordships, there was no opportunity given 
to the jiarty against whom this deposition is to be read to^ross- 
cxaminc the, witness. And if he had been, cross-examined by the 
defetidunt in the c<piity suit, what does it amount to ? Tire diflerence 
is great between what is called a cross-examination in equity, and a 
eross-exaininatioii at law. Inequity, (he one party knows not the 
(piestions put by (.be otliorrnorthe answer.* which have been given by 
the witness. In the roursc of a trial at law, every witness comes 
forward in the preschee of both parties, and of those who arc to 
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1811. decide upon his testimony. He is examined in chief by the party wh<r 

- iproduces him; heiscross-exatnined by the opposite [Kirty to the same or 

Bbmkkley other topics; and then comes the rc-examiuation to explain what may 
**^“*®® have been rendered ambiguous,—with an opportunity to * put any 
f * 414 ] questions which may suggest themselves to the minds of the Judge or 
the Jury. Would yotfallowadepositiontaken in the former mode to be. 
read against a jrerson who was an entire stranger to the procee<lirig ? 
We know, that wlien a solicitor, after the dispute has arisen, s<!arches 
for eviden 'C ; if he finds any persons acquainted with facts unfavour¬ 
able to his client, he abstains from producing them ;, and we know 
that witnesses, who are produced, are often influenced by bad 
motives. Experience has likewise taught us, that a parent siH;aking 
of the legitimacy of a child, is not to be heard with umloiibting 
confidence. In one of the cases referred to, a mother was precluded 
from proving the illegitimacy of her child, having Irefore sworn to his 
legitimacy ; and in Goodright v. Moss, the mother swore that, her 
son was illegitimate, the consequence of which was, that she in- 
ci'casfid her share of the residue of her husband’s estate. The au¬ 
thorities upon tire subject are balanced, l.ord Camden beijjg for 
receiving the evidence, and Lord G. Baron Reynolds and Mr. Baron 
Eyre for refusing it. But the ptacticc has constantly been in aflinri- 
ance of tlto decision of C. Baron Reynolds} and the expediency 
of this rule has appeared for a great length of time. If it is depart¬ 
ed from, I know not what evidence of declaVations may not. be ofl'er- 
ed, or how they ate to be detilt with. 1 caqaot conceive the common 
sense of saying, that the same instrument, if you style it a deposition, is 
to be rejected ; but if you style it a declaration, is to bereceived. Names 
cannotehange things. Therefprcl think, that fortheattainiiigoCjustice 
in the particular case, and for the general security, the proposed evidence 
is inadmissible. 

Mansfield C. J. By the general rule of law, nothijig that is 
suidvby any jjerson can be used as evidence between contending [>artics, 
unless it is delivered upon oath in the presence of those partita. 
With two exceptions, this rule is adhered to in all civil cases. Some 
inconvenience no doubt arises from such rigour. If material witnesses 
happen to die before the trial, the ^xjrson whose case tln;y would 
have4Biablished,.may fail in the suit. But although all the Bishops 
on the bench should be ready to swear to what they ht'artl these 
witnesses declare, and add their own implicit Ixjlief of the trutli of 
C415] the declarations, the evidence could not he received. U|>on this 
subject, the laws of other countries arc quite diflerent; they ailuiit 
evidence of hearsny witlioul scrniJe, There is not an api>cai from 
the neighbouring kingdom oi Scotland in w’hiyU you will not find a 
great deal of hearsay evidence upon every fad brought into dispute. 
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This has struck many jjersons as a great absurdity and defect in the 
law of that country. But the different rules winch prevail there and 
with us seem to me to have a reasonable foundatiou in the dillbrent 
manner in which justice is administered in the two countries. In 
Scotland, and most of the Continental States, the Judges determine 
upon the facts in dispubjas well as upon the. law; and they tliink 
there is no danger irt their listening to evidence of hearsay, because 
when they come to consider of their jndgmeut on the merits of the 
case, they can trust themselves entirely to disregard the* hearsay 
evid<!nee, or to give it any little weight which it may seem to desra ve. 
But in England, where the Jury are the sole judges of tin; laet, 
hearsay evidem'.e is properly excluded, because no man can tell what 
eflef t it might have upon their minds, (a) To the general rule with 
us, there are two ex(‘eptions ; lirst, on the trial of rights of common 
and other rights claimed by proscription; and secondly, on cjues- 
tions i>f pedigree. With respect to all these, the declarations ol’ 
tlcfcas(;d persons, who are sttpposed to have had a personal kivow- 
Icdge of the facts, and to have stood (juite disinterested, are received in 
evidence. In cases of general rights, which depend upon immemorial 
usage, living witnesses can only speak of their own knowledge to what 
has passed in their own time ; and supply the deficiency, the law 
receives the declarations ol' persons who arc dead. Tliere, however, 
the witness is only allowed to speak to what he has heard the dead 
man say respecting th<; deputation of the right of way, or of common, 
or tin; like. A declaration with regard to a particular fact, which would 
support or negative the right, is inadmissible.—InmatttTS of pedigree, 
it b(tiiig impossible to prove by living witne-sses the relationships of past 
geiicral.io|jis, the declarations of deceased members of the family arc 
admitted : but here, as the reputation must jnoceed on particular 

its, such as marriages, births, and the like, from the necessity of 
the lliiiig, the hearsay of the family as to these particular facts is not 
excluded. General rights are naturally talked of in the: neighboiir- 
lioocl ; and Aunily transactions among the relations ol* the partir-s. 
Therefore, what, is thus dropped in conversation upon such subjects, 
may he ]ircsumcd to be true. But after a dispute has arisen, the 
pn:sinnptic)n in favour of declarations fails; and to admit tlicm, 
wmuld lead to llie most dangerous consequences. Accordyigly, 1 
kuov/ no rule belter established in practice than this, that sUteh de¬ 
clarations shall be excluded. With respect to que.stions of prescrip¬ 
tion, I have known many instances in which the rule has been acted 
ui)on. I never heard the contrary contended cither as r-ounsel or 

(rtl It is ol)ser\';il>It', acconliiig m the prm tirc* of the- English (ioiirts. in 
wliiili ur«' siJuuitWu to the Jiulges only, hearsay cvihciiee is oflrn 
iUitl acU fl uptin. 
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1311 .^ jtifige. -1 t<hmk:the‘rule is equallyapplicable to qiicHtions of pedigmt?; 

-- aud the violati6&».of it here would be still more alunninf;-. There is 

BEikKf^Ey no di&nffltioe Mtween the declariitions of a father, and those of any 
**^ 8 E?*^ other rdativo i ; and if the declBErations of a father after the suit has 
Iregun .be receivable, so must the dedarutions of ali related to the; 
parties, whatever station in society, and whatever their private 
fharacter. I dd not feel that much mischief ^’litoefy to arise from 
such declarations being rejected. This question supposes .if. H. to Ik- 
the reputed father; and evidence of reputatiCn^must prcvlfthfely be 
given aliunde to render the declaration admissible. ' If the fatln-r is 
provtid to have brought up the ptirty as his legitimate son, i)>is is 
sufficient evidence of legitimacy till impeached, and indeed it 
anvoimts to a daily assertion that the son is legitimate; On principle 
I think the evidence inadmissible. The weight of authority 1 think 
inclines to the same side. In the famous Dontjlas Cnnsc hearsay 
evidence of all sorts was received, but that cause was tried by tin- 
law of Scotland, accordingito which itwas rcceivaVde. Tn ibe Aiii//c~ 
sea Cause many declarations of deceased persiins were given in 
cvidoiice ; but after an attentive examination I cannot find that any 
of these had been made after the dispute had occurred. 1 mvscll' 
took a note at the time of thS case before Lord Camden, which 
4]7 j states that on a question of the legitimacy of the son, the declara¬ 
tions of the mother as to her marriage, made after the coinincncc- 
ment of the suit, were received after objisdion taken and dcbaic 
liad : but not a word appears to have been said of the jrrior decision 
of Lord Chief Baron Reynolds. Had it been cite*!, I make no 
doubt that 1 should have enriohc<l nry store of notes with sonic ac¬ 
count of it. In Goodright v. Moss, the objection to the ai-rswi-r tied 
if was post litem wtofamdocs nof'seem to have been taken; and upon 
exanrination it will Ire found, that the I'ew trial w'as granti d on '!;,(> 
ground, that the general declarations ot the father and inolbcr bad 
been rejected. I am not aware of any other authority njion ilic 
subjfect in onr law : but the distinction of deidaralions ante litem 
motani, and post litem motam, is clearly taken in a foreign.treatise 
of great learning, entitled Dv Probationabus. («) 

I have now only to notice the observation, that to exclude deda- 
rationtf you must shew that the lis muta was known to the person 
who made them. There is no‘such ruh.-. The line of distinction 
is—the origin of the controversy, and not the commencement of 
the suit. After the controversy has originated, all declarations arc 

(a) J have not been able to (irucure a co)>y this book.. 
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fo be excluded, whether it ^raa -or was not known taithe witness. If 
iin iiKfiiii'y were, to l)e instituted in each* instance, whether the exist¬ 
ence of the coutrov<*r.sy was or was not known at the time of the 
declaration, inueli time would be* wasted, and great confusion would 
l>e i)ioduccd. For these rejisohs I conceive that the deposition now 
ottered ,in «>.vidence is not admissible,—And I should inform Y«Wr 
LfjnJiships that IVIr. .lustice Chambre, who attended this case hither¬ 
to, is |)rev6nted by illness from attending the house to-day ; but he 
aiitliorizes nm to say that he perfectly concurs in the ojiiiiidn now 
♦leJivered by tlm majority of tlie .Judges. 

JVI.vxsj-'iv,i,i> C. J. then proceeded to deliver the unanimous 
opinion of the Judges on tlie 2d and Jd questions submitted to 
them. 

Ucleri ing to tire 2d, he said : I cannot answer this question with- f 418 } 
out adding sometUiug to the answer beyond what is in the question ; 
iie< au.M it siqqK'ses t hat an entry written by a father in a Bibfc would 
In ol more w* *ght tlian the same wrilU-n in any other book. Now 
I know no diih;renee between a fatlnu writing any thing respecting 
i'i.' Mill in a Bihlf, ami liis writing it*iu any other book, or on any 
I'll).-! jiivce of paper; and therefore the an.swor 1 would give is, that 
sneU .1 wiiiing by a father in a Bible, or in any other book, or upon 
unv (itber pie.e.e of paper, Void,.I be a deeluratioii of that fatlref in the 
tmderstandiiig ol‘ ibe laAV, and like other declarations of the father 
miglii I'e admitted in evidence. Were it to appear in Your J,,onl- 
.'^liips' Journals, tliat the answer was given in the very words of the 
(liHstion, syine persons might sn])pose that the admissibility of the 
riitiy d( pended upon its U'ing writfon in a Bible, and tlierefore J 
ibal the answer should be “ that such a writing in a Bible, 
or O'/'/ olhi r //eoA', or on on;/ other jiicce of paper, wonlil Us admis- 
siltle ill esmUaice as a declaration of the father in matter of a j*edi- 
grif.’ (o) 

'file .‘Id rpiestion is the same in ettect, with the addition that the 
father is priiM'd to have declared, that he had made such entry for 
tin; express j)urpo.se of establishing the legitimacy of his son, i,and 
‘the time of birth, in ease the same .should lx; called in ipiestion ftftcr 
the lallrer’s death. The opinion of the Judges is, that the entry 
would h*' receivable, in eviilenee., iiotwithstaitding the professed view 
. with whicli if was made. Us particularity would bo a .strong cir- 


(</} Tlie^iii.swijr is so eutfredin the Journals. 
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iSil. cnmstance of suspicion; but still it would l)e receivable, wbatevt r 

- the credit might l)e to which it would be entitled. Of course 

Bem^ley I should wish the same addition to l)e made to this as to the 

former answer, “ a Bible or any other book, or any other piece of 
paper.” (n) 

rx>rd ELOoir, C. Before proposing any tMhg to the committee 
1 4 |() T arising out of the opinion of the Judges, I will make one or two 
obsi-rvations upon the subjects which they have so learnedly and 
ably discussed. There does seem a hardship in rejecting the decla ¬ 
rations of the late Lord Berkeley after the dispute had arise n ; for 
there was no way in which the claimant as heir apparent to !iis titles 
could have availed himself of his testimony. The bill 61cd in 1799, 
applied only to landed estates in which he had a vested ititercsi. 
He bad no such interest in the titles. Where a bill was filed by (lie 
n«‘Xt of kin of a lunatic, a demurrer was put in on the groniid lint 
the ])laintifrs might not be next of kin at the time of the Inmtie’s 
death, (i) Had the claimant made the Attorney General a d('- 
fendant, I apprehend he might have said, the titles may never be the 
plaintift'’s, whether he is legitimate or not, and having no prescait 
interest in them, a bill to perpetuate testimony, for the pur|)f)sc of 
establishing his claim to them, cannot be supported. But Yruir 
Lordships must look hardships in the face rather than break dorvn 
the rules of law. The next of kin of the lunatic might h:n c* lost 
hnndreds of thousands of f)Ounds; but the general prineiple was 
adhered to, and the demurrer was allowed. Upon the admi -sibilil y 
of thi.s evidence, Judges have held dilFcrent opinions, and it miL’bl 
appear remarkable that a declaration under no sanction w'astrcec ivahlc, 
and a declaration upon oath -wafe not. I therefore thought it mate¬ 
rial to ascertain from the highest authority what the law is npoiritie 
.subject. Accordingly, in tbc Banbury Case, as the (b jiositions 
under the bill to perpetuate testimony contained many statements 
wifh regard to ]iec1igree, a question was put to the Judges, wlu'lht r 
il‘ they could not bo received as depositions, they could be received 
as fleclaratious; The Judges thought that at all events the d(’- 
positions could not be received as declarations, unless the in¬ 
dividuals Ywhose declarations were supposed to be iueorpmated 
in the depositions were aliunde proved to be relaticjus, and 
that there was tm such evidence. I therefore thouglit it 

(ff) Tins luMition is likewise mailc in the Journals, and the f|n!ilifirntion is 
snl>joiiie(l, “ hut with strong circumstances of'suspicion on account of its parti¬ 
cularity.” 

(fi) tiiiiiili ^UlnTtu t/ Getural, before Lord ChaiicMlor assiated hy 

Lord Chief Justice I)c Grey, and Lord Chief Baron Stninner, 6 Vcs. 260. 
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tJiat the rjneBtion should be af^aiu to the .ludp;es 181 i 

in the pres('nt ease, it being ul’ great itnpoilanee to * the rluiimint _L 

and to the publie. Your J^rrdships have heard the opinion whieh Ukukjjlev 
the U.'iU'ned - Judges have delivered ; and I.have no difficulty in say- ^ *c^i*”^* 
ing that 1 agree with that of the majority. In the case alluded to, [ *420 ] 
<leeided in the Court of Chancery by myself, (on which I ought to 
place IcssreUauce than any other noble Lord,) conscious of my lia- 
I)ilily to err and prouc to doubt, (an infirmity which I cannot help,) 

1 delivered the sentiments which 1 believed to be according h? law. 
f luiv(! heard nothing since which has convinced mo I was wrong. 

I have attended most anxiously to the distinctions taken by Mr. 

Baron Graham ; h\it on revolving the subject in my mind, 1 am 
forced to concur, .with the opinion so forcibly expressed by IVIi-. 

Justice Lawrence, thixt. if the writing w'as not evidence as a de- 
])osiiion, it was not evidence at all. Tire suit in equity is com- 
nicin cd on llie ground, that unless the testimony lx*, so perpo- 
tim(cd that it may be used as a depnaitiuii, it must be entirely 
lost. Being embodied in dGfK)sition, are you to say that this 
sanu“ testimony is to be received as declaradon, and read in 
evidence from the deposition?—The previous existetiee of the 
di.spnt.ft would be a sufficit'.nt ground to proceed upon. I Irave 
known no instance in which declarations post litem motam 
have !)ecn received. When it was proposed to reatl this de¬ 
position as a dechu’afiott, the Attorney General flatly objer.U:d 
to it. He spoke (piite right., as a Western c.ircuiteer, of wliat. 
he had often heard laid down in the West, and never heard 
doubted. Lord Thurlow was most studious to contradict the 
» ase of ^Goodriyht v. Moss, and he had learned his doctrine 
in llte same school. So Ixad *1110 Chief Justice ot the Com- 
wn Pleas, and I believe Mr. Justice Heath, the result <jf 
whose experience Your Lordships Ixavc just heard. Therefore, 
although the authorities are at variance, principle and practice 
iinile in rejecting tlie evidence.—1 introduced the Bible into the 
• 2 d and, 3(1 (ptest ions, as the book in which such entries are usually 
made. If the entry be the ordinary act of a man in the ordinary 
coarse ol' life, without interest or jxartieular motive, this, -as the 
spontaiH'Ous etVusion of his own mind, lu-ay bo Kmked at ’tyithoiit 
suspicion, and received wiiliont objerdion. Such is the etluitcm- 
|»ur<;neons entry in a family Bible, by a father,- of the birth ol ti 
child. But a doubt had i)een entertained upon this point, and it 
was fit tlxat it should Ik? solemnly decided. I agree to the adinis- [ ‘^-1 J 
sihility of similar entries tn other books. There is a great diflcrcnci* 
between the coinpi(tcncy of evidence, and the credit to which it 
is entith^d. His L-iidship concluded by moving that coimscl be 
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informed, that the deposition of Lord Berkeley could not in any 
shape be received. 

Lotd Ellenbokouoii. I had conceived some doubts whether 
this deposition could not Ire received as a declaration ; but the ar- 
sjuments of the learned Judges have convinced me that it is in¬ 
admissible. It is only the answer to particulardnterrogatories, and 
maybe very different from tire genuine reputation upon the snls. 
ject. I agree with the Judges, that an entry made in a Bible does 
not therefore become evidence ; but I cannot say it is not gT( ii(l\ 
strengthened by being found there, that being the ordinary ir uis- 
ter in families : and I think there are some exceptions to the - 
rality of the statement of the learned Judges, that every declaration 
of a parent, howsoever made, before any disjrutc appears to ha\>' 
subsisted, is admissible. 

Lord Ri-.deshale. The circumstance of an entry b( ii»g in a 
family Bible, to which all the family have access, gives it that 
solidity which it would not have, if made in a book which remained 
in the exclusive possession of th(! father. Entries in family Bibles 
have therefore become common 'evidence of pedigree in this coim- 
try; and in ^mrricff, where there is t»o register of births .a 
baptisms, hardly any other is known. With regard to the main 
tpiestion of the admissibility of the depottition us a deciaration, 
one circumstance is in my mind decisive. In cases of rcpiilittion^ 
the attorney takes down what old witnesses will prove, and it 
often happens that some of them afterwards die Ixjfoie the trial. 
But what was taken down from their mouth is never jjffeic<l in 
evidence. And why? Becaus-a declarations post litem wohtni 
an; not receivable. That I can take upon myself to say was tU. 
})ractice of the Western circuit, which 1 happened to go for some 
years; and we apprehended that we were more correct on Kubj(.<;ts 
of ewidence tlian any other. 

After some observations from Lord Grantley and Ix)rd 
hope, the question was put that the dejwsition of the Earl 
of Berkeley, offered in evidence on the ;3<l of May lust, as a 
declarition, ought not to be received,—which passed in (he atlirm- 
atii^. 

On the 28t.h June 1811, the Committee of Privileges resolved, 
netnine dissentiente, that the Claimant diad not made good his 
Vrlaim to the titles of Earl of Berkeley, Visepunt Dursley, and 
Baron Berkeley. ^ 
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Best Serjt. and Romilly for the claimant. 

The Attorney and Solicitor General contrii. 


Vide Oulram v. Morewood, 5 T. R. 123. JDoe d. Bidshury v. 
Thomas, 14 East, 323. Morewood v. Wood, Id, 327. n. Ni- 
choUs Parker, Id. 331. n. Clothier v. Chapman, Id. ib. 
Ireland v, Powell, Peak. Ev. 13. Rex v. Cotton, 3 Campb. 444. 
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acc:ei’tance. 

See Bill ov E,\liiangi., 9, 10, 1 
ACTION. 

See Attoum'y. Linjldln’s Inn. 

1. If an Eii'^IisU iiurchantman he 
sei/.«;(l as |>ri/.o by the enmtnander 
of' a Kind’s slii(), an aclioii at law 
i:aiiii<)1 ijo luaintained against liim 
j'<n-doiy”^ .so, althoii<;h he released 
her wit!i()ijt, institiitinii; any pr^)- 
ceedin^s a'^'ainsl her in llie Ad¬ 
miralty Coni t ; and if an aet.iun of 
trespass he In'oiiaht afi'ainsL liini, 
it is enonf,di for liini t<) jilcad the 
P'tieral issue, anti to shew that he! 
seized the ve.ssol as pri/i', without 
pleadiiii^or proviiijj,’t.liat he ha«l jn o- 
balile cause. Fai(/iv. Fearsoii, da? 

2. (h)ods coiiK! to a wharliiificr’s 
consie;ne’d to A. — IL, he-lievine- 
them to be meant for himself, car¬ 
ries tluan from tin; wharf, and uses 
them, bcjforo h(! dise'overs the mis¬ 
take: Held that the Avhariin^er 
after paying; A. the vidue of the 
gootls, couhl not maintain an action 
afpiinst B. for money paid, to re¬ 
cover the amouid. Sills w Lno>(j,Sl 


AGENT. 

See I.NSURANCli BroKF.H. PRlNCt- 
j’Ai. AND Aoknt. Snip Broker. 

AGREEiMENT. 

See IJst RV. 

Where, there was a written agTcenient 
to sell and assign “ the nnexpired 
term of eight years'lease and good 
will” of a pnhiie iioitse.: Held that 
the purchaser could not refuse to 
])eifoini the agreement on the 
.gr(»(nnl that when it was entered 
into, there were only seven j’cais 
ami se\en months of the te-rm 
unexpired. IJelworfh v. Nassc//, 

140 

ALIEN ENEMY. 

See Inslraoine, 7. 

ARREST, MALfC'IOUS. 

1. In an action for a malicious arrest, 
to shew the former suit determined, 
it i.s enough to j>ut in a rule to dis¬ 
continue on payment of costs, and 
to provi; the. costs taxed and paid. 
Bristow V. Haywood, 214 

X 2 
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2. In an action for a malicious arrest, 
an allegation that the plaintiff gave 
„hail to the sheriff for his appearance 
at the return of the writ, is not sup¬ 
ported by evidence that he paid the 
debt and 10/. for costs into tin* 
hands of the sheriff; but he may 
still maintain the action, although 
he cannot recover for the conse¬ 
quential damage. Bristow v. 
wood, 2 i 3 

ASSIGNEE. 

See Bankuhi’t. 

ASSUMPSIT INDEBITATUS. 

See Bankhupt, 8. Skamajn’s 
Waoks. 

Where a servant is hired by the quar¬ 
ter, if he is discharged by his inas- 
t«'r without suffi< ient cause in tin-, 
^niddle of a quarter, be may reco¬ 
ver the quarter’s Avages under a 
count in indebitatus assumpsit for 
work and labour. Gmtdcll v. Pon- 
tirjmjy 370 

ATTORNEY. 

An attorney cannot maintain an ac¬ 
tion for preparing a warrant of at¬ 
torney, unless a bill has been deli¬ 
vered, pTirsuant to 2 Geo. 2. c. 2;i. 
s. 23. SandoH \. Bourn, 08 

^ ArrORNEY, POWER OF. 

/ice PlltNClPAT. AND Acr-.NT, 1. 
lA’inr.NCi;, 8. 

AVERAGE, GENERAL. 

If a merchant ship being attacked by a 
privateer, resists and beats her otf, 
and afterwards deliv'crs her caigo 
in safety, neither the damage doin' 
to tlie ship in the engagement nor 
the. value of the ammunition ex¬ 
pended, nor the charge of curing 
the woqnded seamen, can be marie 
thq yBihject of general average. 
gJ^fey/or V. Curtis, 337 


AWARD. 

1. In an action on an UAvard made 
under a Judge’s order,—to j^uovc 
the order, it is enough to put m an 
office copy of the rule, making it a 
rule of court. Stilly, llulford, 17 

2. In such an action, where the sub ¬ 

mission is to A. and B., and such 
third person as they shall ai»|)oiuf, 
to Satisfy an allegation that A. and 
/>’. appointed C'., it is not enough 
to put in an award exr^cuted by all 
(he three, reciting that A. and B. 
<lid a).ip(iint C .—and to prove that 
C. actcrl along with them in the ar¬ 
bitration. JIj. 

BANKRUPT. 

1. If a trader leaves I'.nglanrl for the 
|)inposcs of trailc, but remains 
aliroarl with intent to delay his 
eix'ditors, he tlu.-reby commits an 
a<‘l of baiikruptev. under the words 
ol'I .la. I. c. 1.7.' s. 2. "otherwise 

Jibsenthimself.” Wyndham v. l*nt- 
tirson, t 28t> 

2. A trader, on being arrested for 
ilebt, is siek in bed, and so ill that 
be cannot be remoxa'd to gaol. Avith- 
out endangering Ids life: lie i.s 
(liei'eldre alloAved to ren;.dn some 
.time in bis own house, and tlii'n 
<’ari'‘ed (o gaol, whei'e he rema|ii.s 
till the expiration of tvvo miiiiths 
from the dale of his first arrest. 
Meld tliat thisAvas a sidlieii’iiT. lying 
in [irison under 21 Jac. 1. c. ML 
s. 2. to eoii.stitute an art of liank- 
ruptey. Stephens a'. Juchson, IfJ-l 

3. An assigmmnt by deed of all the 
e.(h*ets of a trader to trustees, for 
the b(‘iiefit of bis creditors, wdlh a 
proviso, that, it slioulfl be void if all 
the ereditors did not (ixeeute it, 
and that in the meantime, the acts 
of the trustees should bo. good i.s an 
act of baukru|>tcy, altliough not e.v- 
eeuled by the J.rust.ees or creditors. 
But a. creditor who, without exe¬ 
cuting, has absented to the deed. 



INDEX. 


426 


by approving of acts done under it 
by tfie trustees, is estopj>od from 
setting it up as an act of bank¬ 
ruptcy, and it will not sup{>ort a 
commission sued out by him us pe¬ 
titioning creditor. Bnck v. Go .ch, 
232. Hicks y. Binjit, 234. n. 

4. Where the pelitioniug creditor’s 
debt, set up to support, u commis- 
siou of bankruptcy, is a bill of c'x- 
chiingc drawn by tin- ljaiikru|»t and 
indorsed to the petitioning credi¬ 
tor. evidence must be adduced that 
it was so indorsed before the suing 
out of tlie coiniiiission. AVse v. 

liowcrafl, 2 (."« 

t^. whciher a l>i!l of exchange is a 
good jjctitioning creditor’s debt 
ag'.tinst tlic dra,\ver, bcl’orc it be¬ 
comes due, or has been (lislionomasi 
by tlu^ accreplor /A. 

(!. Where the assig'nees of a batik- 
rnpt, v\i»o was k'ssee of pasluix* 
land, lieiiig cliosen on th',; Slli Ilf 
the monlh, aiiov^’ed hiscous to re¬ 
main upon llu'demised premisi's till 
the loth, and orderej t.lte.m lo lx.* 
milked tln’i'c.; Inlii that lliey illere- 
by br'came tenants to (he lessor; 
and the cows being remoM’d on tlie 
lih.h, to avoid a distri'ss for arrears 
of rent, that he had a righi to fol- 
hiw um^ to distrain them under i 1 
(<•2. e. I!h irt/<7iv. 4.///r/-.,-, .’’.fit-! 

7, 1 f ;» person tigainst whom a eom- 
mission of bankrupt is sued onl, 
obtains his rliseli.irge out <if custody 
in an tiedon by ti .bidge's oriKu', on 
the ground of his banknipti-y, hi' is 
afterwards pri'cluded from eonlest- 
ing the validity of the commission 
in court of law. Goldie v. Gun- 
sto)', >331 

t). ^Vhcrc a bankrupt, before his haok- 
ruptcy, h<i\ing purchtised goods 
on credit, has fr.mduk'iitly resold 
them for ready money under tlicir 
valne, an action for goojs sold ;md 
uchvered cannot be maintained by 
his assignees against the piirehaser, 
to recover the dill'creucc between 


the sums paid to the bankrupt, and 
the value of goods, Burra v. 
Clarke, ^^-,5 

J. In an action against the assignca-s 
of a bankrupt, a notice to lUsput.e 
the bankruptcy served at tlic same 
time when the issue is delivered, 
Avith irotice of trial on the hack of 
il, is not sulUcient under 49 tJ. .3, 
c. 121. % 10. RichmonU v. llcapy, 

207 

10. Whore, on the defendant pleading 

his bankruptcy, issue is joined on 
till' fact whciher he had been dis¬ 
charged under a former comniission, 
the pkiiritilf must shew that tlie de¬ 
fendant obtained bis certificate 
muh.T that commission cither by 
the regular proof of it, or by se¬ 
condary evidence, after a notice to 
produce it; Witliont such notice, 
the defendant's aflldavit of con¬ 
formity under the former comniis- 
•sion, behi insuHicicnt. Graham 
V. Grill. 262 

11. In an action by a bankrupt against 

his n.ssignecs to try the validity of 
the commission, Avhere notice be¬ 
ing giveui only to dispute the art 
oi' hankrujAtcy, the defendants read 
the two depositions on the lik; ol' 
the, ]iroccedings vvbieh yirove the 
trading and ]>iditionirig creditor’s 
deiit, the residue of the jirociail- 
iiigs are not to be considered in 
e\ idence, and the plaintiff’s counsel 
has no right to inspect them. Black 
V, Thorne. 191 

r.AIlON y\ND l-KMlv 

i. Although a man is conclusively 
liable, for necessaries suiiplied to a 
woin.m while he is living with her 
as liis wife; when they have sepa¬ 
rated, he is not liable for necessa¬ 
ries supplied to her, on the ground 
that he has lived with her and ic- 
prcscnted hi'r as his wife, if ne can 
shew that in point of fact tlu^y were 
notmarried. Munro\.DeCheinant. 

21A 
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«Z. .iA iiKMpctavL wlto haa decia««d herself 
to he a, feme sole, and as such has 
exeetif<^<l deeds Eind maintained 
"Setions, if herself sued as a feme 
sole, is not estopped from setting 
Up the defence of coverture. Da¬ 
venport V. Nelson, 26 

3. Where an action is brought by the 

orders of a wife in tlic nanie of l>er 
husband to recover a sum of money 
taken from her on the ground tliat 
it was the produce of goods she had 
been concerned in stealing,—wbat 
she afterwards said in her husband’s 
absence respecting the money, when 
examined on the charge of being 
croncerned in the robbery, is evi¬ 
dence for the defendant. Carey v. 
Adkms, 92 

4. In such an action, facts being 

proved to raise a reasonable suspi¬ 
cion that tire money biketi from the 
wife was the produce of stolen pro¬ 
perty, held that evidence was ne¬ 
cessary on the part of tlie, plaiutitf 
to shew whence the money was 
derived, and that tire wife was bond 
Jide in possession of it for her hus¬ 
band. Ib. 

5. If husband and wife live separate, 

and he pays her an adequate allow¬ 
ance for her support, l\e is not 
liable to be sued for her debts, 
altbougJi the separation be »iot by 
deed, and tliere be no written 
agreement lietween tljcm with r<s 
sjHict to the allowance. 11 ody lav- 
son V. Fletcher, 70 

6. The adecjuacy of the allowance is 
a question of fact for the jury. Jb. 

7. In an uetion against a husband for 

necessaries supplied to his wife, 
where the defence is a separate 
niaijitenance, the wife’s receipts are 
no evidence to prove tltat the allow- 
aiicc has liecn paid. Ib. 

BENEFIT BOCI'ETY. 

An uetion cannot be maintained by 
trustees of a benefit society 


elected under trew regulations 
agreed to by die members, unless 
these regulations have been con¬ 
firmed by the quarter sessions, 
although the original rules of the 
society were enrolled, in pursuance 
of 33 G. 3. c. 54. Batiey v. Town- 
row, 5 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

1. If a place of payment is niention<-d 
ill the margin, or at the foot ol‘ a 
promissory note, this is no part of 
the contract, but a mere memoran¬ 
dum; and in an uetion on the note, 
there is no occasion to prove that 
it M'as presented there for pay¬ 
ment. Price V. Mitchell, 200 

2. An instrument which appears oii 
common observation to be a bill of 
exchange may be treated as such, 

. ulthough words be introduced into 
it for th(' purjDse of deception, 
which might make it a promissory 
note. Allan V. Mawsou, 1 l.'j 
.3. An instrument purporting on the 
fiice of it to be a promissory note 
payable absolutely for the price of 
goods, but having an indorsement 
upon it, stating, that it was given 
on condition that if au'y dispute 
'arose about a sale of the goods i( 
should 1)0 void, is not a ni'gotia'Me 
jiromissory note. Hartley v. Wil¬ 
kinson, 127 

4. Upon a convietion before magis¬ 
trates for a breueh of the excise 
laws, a warrant to levy the penal¬ 
ties is directed to an excise offiiier, 
who, by way of indulgence to the 
party, takes lioni him a promissory 
note at two mouths for f lic amount, 
without previous autliority from his 
superiors: Held that the promis¬ 
sory note so given was a valid se¬ 
curity. Sugars v. Brinkworth, 46 
.0. A stipulation indorsed on a pro¬ 
missory note by the payee is not to 
be taken as part of that jnstrumeul 
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without evMehcft that it was writ¬ 
ten at the time when the note was 
made. Stone v. Metcalfe, 217 

6 . If, after a bill of exchange is de¬ 

livered by the drawer to the payee. 
Its date is altered by an agreement 
between the payee and the drawee 
before acceptance, it is void as 
against all the parties. Walton v. 
Hastings, 223 

7. The alteration of a bill of ex¬ 
change by the drawee after it has 
been drawn and indorsed, and be¬ 
fore it is accepted, postponing the 
time of paymcmt, renders the bill 
void. Ouihwaite v. Luntly, 179 

8 . Where . 4 .,being member of a part¬ 
nership consisting of several indi¬ 
viduals, drew a bill of exchange in 
blank in the partnershijr firm, pay¬ 
able to their order; and having like¬ 
wise indorsed it in the partnership 
linn, deliverer! it to a clerk to be 
filled up for the use of the paft- 
nershiji, as the*exigetKie.s of Irusi- 
ncss might rerpiiro, according to 
a course of dealing in other in¬ 
stances ; and after ..4’s death, and 
the surviving partners had assumed 
a new firm, the clerk filled up the 
bill, ins(;rting a date prior to >l’s 
«h!at.h ,and sent it into circulation : 
held, that the surviving partners 
were liable as drawers of the bill to 
a bond Jidv. indorsee lor value, 
although no part of the value came 
to their IuukIs. Usher v. Daunccy, 

97 

9 . In an action against the acceptor 

of a bill of exchange payable after 
sight, if the defendant’s signature 
as acceptor is proved, the date of 
the acceptance appearing over it, 
although in a different handwriting, 
will be }>resumed to have been writ¬ 
ten by hi.s authority. Glossoji v. 
Jacob, . 227 

10. A promise to accepUa bill of ex¬ 
change in a lettjr written before 
the bill is drawn, can only be taken 
advantage of an an acceptance by 


a petBoii to whom the letter was 
«omihiinicated, and who took the 
bill on the credit of it. Miln v. 
Prest, -593 

11. Where the drawee of a bill of ex¬ 
change, drawn on account of acargo 
of wheat consigned to him, said 
when the bill was presented to him 
for acceptance, “ It will not be ac¬ 
cepted until the strip with the wheat 
arrives,” held, that on the arrival 
of the ship with the wheat, this 
amounted to an actual acceptance. 

Ib. 

1 2. In an action by the indorsee against 

the drawer of a bill of exchange, it 
is sufficient to prove that the «le- 
fendant had notice of the dishonour 
of llie bill from the acceptor. 
Kosher v. Kieran, 87 

13. To prove that a bill of exchange, 

purporting to be drawn abroad, was 
in point of fact drawn in England, 
and is therefore void for want of a 
stamp, it is not sufficient barely to 
shew that the drawer was in Eng¬ 
land at the time the bill bears date. 
Abraham v. Du Hois, 2(59 

14. The drawer of a bill of exchange 

a few days before it becomes due, 
states to the holder that he has 
no regular residence, and that'he 
will call and see if the bill is paid 
by the acceptor—Held, that under 
these circumstances he was not en¬ 
titled to notice of its dishonour. 
Phipson V. Kneller, 285 

16. A promise to jiay a foreign bill of 
exchange made after it is due, is 
evidence to support the allegations 
in the declaration of a due present¬ 
ment for payment, of a protest, 
and of regular notiefc to the defend¬ 
ant. Greonvay v. Hindley, 62 

IG. B. being liable to A. upon a bill of 
exchange, accepted by him for the 
accommodation of C. promist'.s A. 
to indorse another bill in lieu of 
this, which was to be drawn by X). 
upon E. and dellverod by C. to 
A.— C. delivers A. a bill drawn by 
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iNiitev' 


J), and purpottMig to be 

indoxaed hy B^f tad A. -delivers np 
Ute former btll.^Tn an ectioa at 
»uit of A. against B. on the sub- 
l^tnted bill, the latter is not pre¬ 
cluded from shewing that the in¬ 
dorsement is a lorgery. Moxon v. 
Pulling f 50 

BILL OF.LADING. 

(See Fuetgut. Stopping in Tran¬ 
situ. 

BOND. 

See Evidence,, 10. Lincoln's Inn. 

BRIDGE. 

A bar across a public bridge kept 
locked except in times of flood, is 
conclusive evidence that the public 
Ivave only a limited right to use the 
bridge at such times ; and if an in¬ 
dictment for not keeping it in re¬ 
pair, states that it is used by the 
King’s subjects, “ at their free will 
and pleasure,” the variance is fatal. 
Hex V. Marr/uis of Buckingham, 

189 

BROKER. 

See Insurance Broker. Snir 
Broker. 

CARRIER. 

The usual notice given l)y car- 
liers exempts them fi'om their lia¬ 
bility for the loss of goods above 
the value of 51,, unless the ajrpear- 
ance of the goods necessarily indi- 
cate.s that they are above that 
value. Down v. Promont, 40 

CASE. 

See Pleading, 3. 

CERTIFICATE. 

Bankrupt, 10. 


CHARTER-PARTY. 

See Snip. 

CONVOY ACT. 

Sec Insurance, 20, 21,23, 24. 

COPYRIGHT. 

1 . Tlie assignment of copyright un¬ 

der 8 Ann. c. 19. must be in writing. 
Power V. Walker. 8 

2 . A parol agreement between the 

proprietor of the copyright of a 
work and another person, that the 
latter for a valuable considiu ation 
shall have the exclusive puhlieatifUJ 
and sale of it in Pngland does not 
entitle him to maintain an action 
for pirating the. work. Ih. 

COVENANT. 

See. Ship. 

1 .. Covenant in a lease to insure and 
keep insured a spc-cifusl sum of 
money upon the premises. Hie 
lessee; efl’erts such a,u insuranee, the 
|»oIiey eouUrining a memorandum, 
that, in case of the death of the as- 
sund, the policy might be eon- 
timied to his personal representa¬ 
tive, provided an indorsement to 
that effect was made u[)OU\t within 
Khiee mouths after his death. 'J’he 
lessee dies. An indorsement eou- 
tinuing' the policy to his personal 
representative was made after the 
expiration of three months from 
the time of his decease. — Held 
that under these eircumstaiuios 
there was no breach of tin; cove¬ 
nant to keep the premises insured. 
Poe v. Laming, 73 

2. Letting lodgings is not a breach 
of a covenant in a tease not to 
underlet any part of the premises 
without the licence of the lessor. 
Poe V, Laming, 77 

* 

COVERTURE. 

See Baron and Feme. 
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DAY, FRACTION OF. 

Where goods arc seized under a Ji. fa. 
the same day that the party com¬ 
mits an act of twinkruptcy, it is 
open to enquire at what time of the 
day the goods were seized, and the 
act of bankruptcy was cominittcd ; 
and th<; validity of the execution 
dejKjnds upon the priority. Sadlor 
V. Lchjh, 197 

DEDICATION OF WAY. 

S(c Wav. 

DEMUR RA(;E. 

1 . Where there is a stipulation in a 
tiharUs'-p.irty, that a certain nuiu- 
hi.T of rumiiiig days shall he allowed 
for loudine; the ship, the freiu,ht(‘r 
IS liahli! lor her sulrseipuait detrai- 
tion fur tliat purpose, althoiijjjh 
the loadiiie; of hi'i- within the spe- 
citii^d time was rendered impossUi^c 
bv iee in the ri'»er where she. lay ; 
Inil after her loailiie^ is eoinpleled, 
he is not liable for any delay that, 
may arise in dispatidfine- hi-r, oce.a- 
sioncd hy the accidental impossi¬ 
bility of obtainiiej; lu r cli'arances. 
Jiarrett v. Dutton, iildd 

M. It is no de.hmee to an action for 
(U-mnri*age, that, the <h>lay in un¬ 
loading tire ship arose from (he ifet 
vf custom-house officers, in unlaw¬ 
fully seizing a ])art oi the cargo. 
licsucy V. I'Jraiis, I'll 

d. The. eoiisigiiee of a])nrtieular par¬ 
cel of goods l>y a general shijt, is 
liable to tlu' owner fi.u' nr)t taking 
them from the sbi|) in a reasonabh; 
time, although thcd('lay aro.se from 
the ru'cessitv for an order trf>m (he 
'JYeasury to land these goods, whieli 
the consignee, used the utmost dili- 
gonee to obtain. Hill v. Idle, -yil 
4 . Where a hill of lading of goods hy 
a general ship deliverable to order, 
contains a stipulation tlf.d (be goods 
are. to be taken out in a <‘ertain 
number of days after arrival, or to 


pay demurrage, the indoi»ee of the 
bill of lading who takes out the 
goods is liable for demurrage, from 
the expiration of the lay days^al- 
culated from the arrival of the ship, 
without receiving any notice of that 
event. Harman v. Clarke, 159 
5. Where there is such a bill of lad¬ 
ing, if there be any inaccuracy in 
the entry of the ship’s name at the 
custom-house, whereby the owner 
of the goods, notwithstanding pro¬ 
per inquiries for that imrposc, was 
deprived of the usual means of be¬ 
ing informed of the ship’s arrival, 
demtirrage cannot be recovered. Ib. 
b. Although by (he bill of lading the 
goods are deliverable to mercliants 
in Iznidon, whoso residmiee is well 
known, no notice, 1.o them of the. 
ship’s arrival is necessary to render 
tlu 111 liatile. for demurrage.. IJar- 
viaii V. Slant, 101 

DISTRESS. 

.Sec Dank uin'T, 0. Pi-KAniNc, 1. 

DOd. 

In ail action on the ease for keeping a 
dog which bit the plaintitl’, it is 
not MifUcicut to shew tbut the dog 
was (.if a tierce and savage disjio- 
sitioii, and usually tied iqi by the 
ilefcudant, and that the defendant 
promised to make a pecuniary satis¬ 
faction to the plaintitl, after the 
latter had been bit by the dog. 
Heck V. Dyson, 19K 

H.1ECTMENT. 

See Eviok-nci;, 1, 2, 3. 

EVlUENdE. 

See Rankucct. 

1 . tjjion the trial of an ejoctmc.ul re- 
speeting Dlaek Acre, Ix'tweeii A. 
aiul B., in which it was necessary 
for A . to prove that he was th'e legi- 
tiimde son of ,/. S. — A., after 
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ptovingb^ffthev evidence that /. S. 
wa*. hii'deputed fathfflTi oft’ered to 
l^e hi evidence a deposition‘made 
hy J. S. in a caasc in Chancery, 
idMituted by A. against C. D. in 
order to perpetuate testimony to 
the alleged fact disputed by C. D. 
that he was the legitimate son of 
J. S ., in which character he claiin- 
etl an estate in ^-emainder in White 
Acre, which was also claimed in 
remainder by C. D. — B. the de¬ 
fendant in the ejectment, did not 
claim Black Acre under either A. 
or C, D. the plaintiff and defendant 
in the Chancery suit.—Held by 
the J udges ( (iraham B. dissentient) 
that according- to law, the deposi¬ 
tion of J. S. could not he received 
ii|)oii the trial of such ejectment 
against Ji. as evidenee of decla¬ 
rations of<S'. the -allegeti father, 
in matter of pedigree. BerkcUy 

Peerage Case, 401 

‘2. Upon the trial of an ejectment 
resjieeting l..ong Acre, betw(;en E. 
and F., in which it was necessary 
for E. to prove that he was the legi¬ 
timate son of W., tlie said IF. 
b<‘it)g at that time dead — E., after 
proving liy other evidence: tliat II'. 
was his reputed father, olfered to 
give in evidence, an entry in a 
Bible, in which BilJe W. had made 
such entry in his own hand-writing 
that E. -was his eldest son, horn in 
lawful wedlock lioin G'. Ilje wife of 
W., on the 1st <lay of May 1778, 
and signed by W. himself. Held 
by the .1 udges unanimously that 
such entry in such Bible (or in any 
other t)ook, or r)ri any other ]>iece 
(>f paper,) could Ixi reecivrxl.to 
pro-.i tliat E. is the legitimate son 
of IF. as evidence of tile (li'claration 
of IF. in matter ol' pedigrei-. Ih. 

3. U]>oii tin; trial of an ejectment re¬ 
specting I.ittle Acre, between N. 
and P.. in which it was ncces.sary 
for N. to prove that he was the 
legitimate son of T., the said T. 


bein^ »t that time dead; N.'i after 
proving by other evidence that y. 
was his reputed father, offered to 
give in evidence an entry in a Bible, 
in which Bible 7'. had made such 
entry in his own hand-writing, that 
N. was his eldest son, born in lawful 
wedlock, from J, the wife of T., on 
the 1 St day of May 1778, and signed 
by T. himself: and it was proved in 
evidence on the said trial, that the 
said T, had detdared “ that he T. 
had made such entry for the express 
purjKrsi; of e.st-ablisning the iegiti- 
iuar;y and tlie time of the birtli of 
his eldest son N., in ease the same 
sliould be ealled in ipiestion, in any 
ease or in any I'anse whatsoever, by 
any person, after the diuith of him 
the said T.’’—Held by the Judges 
inianiinonsly, that such entry in 
such Bihle (or in any other hook, 
or on any other pie<-e of paper,) 
•could be received to prove that TV. 
is the legitimate,'son of P., -as evi¬ 
dence of the declaration of T. in 
matter of jieiligree, (butwitii strong 
eireumstaiices of siis|)icion on ac- 
eomif of its particularity.) /i. 

4. Tile otlleial letter of the comman¬ 
der of :i convoy, to the admiralty, 
at the end of the voyay,e seems 
good i-vitlencc of tlie facts therein 
•statc'd re.spt.-eting the ships under 
convoy. v. King, 2’/'2 

,0. A notarial prol<>st under seal, is no 
evidence that a foreign bill of ex¬ 
change; has been }>r<;seuteil for pay¬ 
ment in England. Chesmer v Noyes, 

129 

b. Tlie entry in the office in Somerset 
House for lieeiisiiig stage coaches 
is no evidence to provt; that the 
peisons named in the lii-enee are 
owners of the eo-aeh. Strother v. 
Willan, 24 

7. An entry in the register-book at 
tlie oustoiv-lioiise stating that a cer- 
titicate of regi.^er was granted on 
an affidavit by A. that he was an 
owner, held not admissible as bc- 







solidary ^vkl«^ce of ownership 
agiMfjst A., although all the affida¬ 
vits OM which registers had been 
grMited. were burnt at the custom¬ 
house. Teed v. Martin, 90 

8 . In an atition on a policy of insur¬ 
ance, subscribed by the defendant’s 
agent under a jwwer of attorney, it 
is sufficient proof of the agency, 
that the defendant is in the. habit 
of payin,^ Josses upon policies so 
subscribed by the agent in his 
naun-. without producing the powiu- 
of altorney. Uantjhton v. EwLank, 

8 s 

9. ^\ here issue is joined on'/ion est 
ydctiun, some evul'enet' must be 
given ol' the identity of the parly 
exeenting the deed, which is not 
to be presumed irom its having 
been executed by a person in his 
name, in tlie presi. nee of the altesl- 
Lng witness, who was nnaenuainteil 
with him. Mindlut.on v. Sut/df'oliil, 

■* ■ :’.4 

10. If a bond be declared upiin as the 
joint bond of the dehjndant and 1 wo 
other persons, and tin; defendant 
j)li-a<ls tliat it is not his detsl, at (he 
trial it is only ncei;ssai'y to prove 
that the bond was executed by the 
defendant. Jh. 

n. Iti s notsiiflicient yj/vV/irf/r/fic evi- 
duiu'c of a letter being sent hy fla’ 
post, tliut it was written hy a mer¬ 
chant ill his counting-house, ;ind 
put down n[>on a talile 1 ‘or tlie pur¬ 
pose of being carried from theiu'e 
to the post-oHicc, and that by the 
course of business in the *'onn( ing- 
house, all letteis deposited on this 
t.abh; are i arried to the pivst-oHiee 
by a porter, llclhcriiiyloii v. 

I'.Kl 

12. Altliougb a person has been iin- 
proju'rly e.xamiiied before eonimis- 
sionciB of bankrupt njion a sub¬ 
ject unconnected with the interests 
of the liankrupt instate, with a l iew 
to procure cvidciTce in an action 
depending against him, the exami¬ 


nation may be used as evidence by 
the plambfl at the trial of the action, 
and the Judge at Nisi Prius cannot 
inquire into the abuse of th^au- 
thonty of the great seal by which 
the examination was obtained. The 
remedy of a party so improperly 
cxainiiied, is by an application to 
the Lord Chancellor to have the 
examination takiui off the file and 
caneeUed. Stockjleth v. De Tastet, 


13. ^ In an action against the sheriff 
for a false return to a writ of/i. fa. 
wliere tlie defence rests upon the 
validity of a commission of bank¬ 
ruptcy, 11 it appears that the assig¬ 
nees are the real parties, a ilei-lara- 
tion by one of them who was the 
petitioning creditor, made subsc- 
(piently to the .suing out of the 
coinmi.ssiou, tliat tlie b'dnkrupt <lid 
not owe him lOOf. is ailruissible evi- 
diuiei- oil the. part of the filaiiitiH'. 
DowJrti v. Fowle, 

14. To pro\ e an examined copy of an 

Irish judgment, it is not enough 
for the witness to say that lie ex-a- 
mined the copy with a record pro¬ 
duced to him in the room over the 
Four Courts at Dublin, where the 
records of thi^ superior Irish, courts 
•are kept, without seiaiig whence, the 
record in question was taken, or 
kiK.rwing the fierson who jirodiiced 
it to lx- an officer of the court. 
Atlamthii.'dite v. Synye, 372 

In ejectment for a house, to sh(»w 
that it is situate in the jiarish men¬ 
tioned in the (li'i'laration, it ispriimJ 
fneie evidenrt', that the jiiaee in 
wliieli it stands is wati'lied hy the. 
watchman of tliat parish. Don i\. 
Gun.'on v. TfV.'fe//, ‘ 2(')-i 


EXFCliTlON. 
Sre fNsoj.vT.M'. 


The validity of an cxeenlion umier 
ii f. fa. cannot ho impcaelicd at 
Nisi Prius on the grouiul that the 
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judgment ought to have been rc- 
viv6d1>y setre facial, or that there 
was an irregularity in the return of 
thS'Writ. Habberton v. Wakefield, 

58 

EXECUTORS AND ADMINI¬ 
STRATORS. 

See iNiiUUAl^CE Buokehs. 

If a })laintiff suing in trover as ad¬ 
ministrator is so described on tlie 
face of the declaration, and makes 
a profert iu curia of the letters of 
administration, it is unnecessary on 
not guilty pleaded, to prodnci? them 
at the trial, although the cause of 
action accrued after the rleath of 
the intestate. Ra/ion v Kiiiq, 

if 72 

I'lRE, INSURANCE AGAINST. 

See Coven ant, J . 

1. A cofTce-house is not an inn, within 

the meaning of a policy of insu¬ 
rance against fire, enumerating the 
trade of an inn-k< pper, with others, 
as double hazardous. I)o< v Latn- 
inq, 7() 

2. Policy of insurance against fire on 

a manufactory : Fnun tin? negli¬ 
gence of a servant of the assured in 
not opening a register, smoko and 
heat from a stove usisl in the manu¬ 
factory are forced into a room, and 
greatly damage goods, without ac¬ 
tually btirning any, the fire not 
being greater than it ought to have 
been, had there been free vent for 
the smoke au;^| heat ;—This held 
not to be a loss within the policy. 
Aualtn V. Drew, 3(')0 

FOREIGN .1UDGMENT. 

,Scc Evi4ji.Kcr., 14. Ini'j.uizst. 

1 . action on a foreign judgment, 

the Judgment produced at the trial 
must be authcnticatx'd by the seal 


of the foreign court; or eviiietfcc 
must be given that the court has 
no .seal, and then the judgment may 
be established by proving the hand¬ 
writing of the,judge. Alves v. 
Bunbury, 28 

FOREIGN LAWS. 

The written law.s of a foreign state, cat) 
only 1)0 proved by copies [iropcrly 
authenticated. Miller Iteiiinek, 

1.5,5 

KRElfiHT. 

(Sic DK.MutiJiAti r.. Lien, 4. Sjiu’. 

1 . Wlu^re there is a chartei-party co¬ 
venanting for payment of freight 
on a right and true de!i\*ry of the 
goods at a liireign port, the freighter 
is mil diM*baiged liv the master 
there, taking from the fri'ighttu’’s 

^^c.geiil, who was fnrnishcsl with funds 
to pay him the ft.'ighi, a bill of ex¬ 
change upon a third jierson, by 
whom it is accepted ; it the bill is 
not duly hriuoured ; although tiu; 
agent, fail with the amount of the 
frt iglit in his hands ; unlt ss the 
master bad the offer of a cash ))ay- 
ment, and preferred the bill lor his 
own convenience. Mursh v. J*ed- 
P/rv, 2,57 

2 . 'I’hc.rc is an agreement to carry a 

])assse.iiger on boarti a ship, from 
l.ondon to the West Indies, the 
jiassage-money to bo paid in lavn- 
<lon before tlu‘ commencement of 
the voyage. The passenger puts 
liisbaggagcon ))oaid in the Thames, 
incaningbimstdflocntbark at Ports¬ 
mouth. The ship is lost in going 
round to that jilacc.—The passago 
inoney cannot Ix! recovered bat'k. 
AI Her if the agrefftnicnt bad been 
It) carry the j)asscngcr from Ports- 
montb to the West lndu;s. Gillan 
V. Simjj/iih, 241. 

.3. In an action t'or freight, damage 
done to the goods by bad stowage 
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be given in evidence, either 
•es a complete defence, or in miti¬ 
gation of damages. Sheels v. Da- 
vies, 

1 . Under a covenant in a cliarter- 
party to pay freight of skins by 
the pound, net weight at the King’s 
beam,—freight is due on the out¬ 
side skins in which the packages 
tire contained. Maorsom v, Paqr, 

r>. Where the master of a ship was 
hired for a voyage to the Kast 
Indies by a written agreeuuait, 
whi<-h stipulated that he sliould 
receive 1‘20/. “ in lieu of privilege 
aii<l a (puistion arose whether he was 
entitled tf> the freight of gootls car¬ 
ried in the cabin, which depended 
chiefly upon the disputed lueaning 
of thcwonl ''privi/<(fo hehltliat 
what the |»arties said upon the sidi- 
ject betbi!* and at. the time wln'u 
the ^^recnient j^vas entered int<?, 
was admissible, in evidence, and 
tlud the owner then having told the 
master he. should have, the use of 
die cabin for his own benefit, the 
lalti'r had a right to nuain the 
cabin freight. Birch, v. Dijj(ys(cr, 

‘Mr> 

HOUSE. 
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toi extortion m taking the toll 
unless the ground of exemption 
Was specified to him at the time 
when the toll was taken. Jlex v. 
Ilttmlin, 279 


EVFANCy. 

1. A person is liable a.= acceptor of a 
bill of exchange, which was rlrawn 
while he was an infant, but was 
lua eptcd by him after he came, of 
age Sicphrns v. Jackson, 1(>4 
lufaiiey IS a good defeuce to an 
act ion on the warranty of a horse. 
ilouilcl \. llaswell, 


INSOLVENT. 

If a person who has been diseharged 
under an insolvent act, whii'h vests 
bis efh ets in the clerk of the peace 
until an assignee is appointed, he 
jiennilted by Ibo body of his cre- 
tlitors to coutimie, in possession of 
the efreets w'hii-h belonged to him 
before his discharge, no assignee 
being ap])ointed; these elleets, 
whether mentioned in his schedule 
or not, cannot be taken in execniion 
by a creditor who afterw'ards ohlains 
jndgincut against him. Uindlv v. 
Bell, ;3«:{ 


1NDEBITATITS ASSUMPSIT. 
See Asscmcsit 1 NroKiuTAri’s. 
INDICTMEN r. 

1. A baker who sells broad contain¬ 

ing allmn in a shape which lenders 
it noxious, is guilty ofan iudietaiilc 
ofFonee, if he ordered the allmn to 
be introduced into the bread, 
although bo pivo. directions for 
mixing it up in a manner which 
would have rendered it harmless. 
Jiex V. Dixon, ^ 12 

2 . The question of exemption from 
toll cannot be tried in an indiet- 


LNSURANCE. 

See P.v iiTN i;us ii i r, 1. 

1. A policy in tin? eommon form by 
an insurance club, where the mem¬ 
bers arc not re.s|Hjnsible. for the 
solvency of each other, is valid, 
although the sums wpich they re- 
sjiectivcly insure are not specified 
on the face of the policy. Dowell 
v. Moon, Kai 

2. A policy of insniance eontaining 
a warranty that the shi[) .slial’ sail 
on or before a given day, may bt; 
altered, ponding tlu' risk, by a 
inemoraudum, whereby the under- 
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■WTjiter#, in consi^teration of a further 
premium, agree to cancel the war¬ 
ranty, and to make a return of pre¬ 
mium if the ship snil w'ith convoy. 
Jtidsdale v. Shedden, 107 

3. A policy ill the common form, 
ujioii ^joods to the East Indies, 
ceases uJieii the ship lias delivered 
tliv conifiany’s outward cargo at 
a port in the liast Indies, ami will 
not protect, the g'oods to a market 
in an intermediate voyage made 
by the ship before her final d(‘])ar- 
ture for Europe. Richardson v. 
London A.ss. Co. 91 

4. Policy on ship “ at and from 
Antigua to Eingland, with liberty 
to touch at all or any of the West 
India Islands, .lamaica ineludid.” 
Held, that the ship under (he 
prot.eetion of this jiolicy might 
touch at any of the W. India Is¬ 
lands, althmigh not in the direct 
course from Antigua to latgland, 
and stay at such as she visited tlie 
time nei'essary to complete her 
homeward cargo. ]\l(ita{f'c v. 
Parry, 1-d 

A. Whei\; a ship insnrcii is warranted 
to depart on oi before a given day, 
she must actually he out of her I'oii 
of departure on thatiluy. Mon- v. 
Royal R;ich.aiiye Ass. t'o. .Sd 
<J. A ](olicy at and from Potinenf, 
a jilaee above Quels conltiined 
a warranty to sail on or b.'lo!.- 
28tb October. Mefoiv tluit day 
the ship aetnully did sail from Pori 
neuf to Qiieliee with a ei'cw snl- 
fieient for river navigation. Sire 
did not obtain her eustom-housc* 
clearances at Quebec (wlure all 
shijis eorning down the St. T.aw- 
rem e clear out) till the 29th, and 
she tliere received some men on 
board to comj>U;te the crew for 
^e. voy age. For want of a ])ilot 
.sho'tlid not proceed from Quebec 
till the 30th. Held that under 
these cireumStancv^s the warranty 
to sail on or before 28tli October 


had jirot been complied with’, ttids- 
dnla V. Netonham, 11 I 

7. A licence by the crown “to A. 
& B. oil behalf of themselves and 
other British or neutral merchants 
])ermitting the vessel J. tvi sail in 
ballast from Ijundon to Holland, 
not withstanding any thing coutain- 
e<l ill H. Af.’s order in council oi' 
2<;th April IB09," held to be. 
fnsullicient to legalize a policy ol’ 
insurance on the ship in thi.s voy¬ 
age on behalf of the owner who was 
an alien cnemv. Origg v. Scott, 

339 

8. A prospective licence from the 
crown for a voyage from an e.uerny’s 
iMiniitrY, granted aflcv the voyugt^ 
lias <‘uinrnenccd, is- insiifHciont to 
render it legal: But if the parties 
to a policy ot’ insnrmico on this 
voyage coiiteinjilaled the obtaining 

^V>f a licence, the preruiiim may 
l>o rei'ov ered h'.jek liy tlKY^KSurefl 
from the nndi'rwriUu-s. Henry v. 
Sftinifurfh, 27() 

9. A retrospet-live lieeiiee gianted by 
the S. S. (aunpany is insuHiciiait 
to legali/e avova-jre from the iSontli 
Seas; nor does it make any rlilfer- 
e;i<-e dial tlx* l-'oiuIs liroiight boiixt 
are die proeeids of tli# oiiiv.'ard 

vi'cig'i oi'asliip to w'nicli a prospcc- 
livi- licence v.'.ts |■eglllarly gran,U-d. 
y. Itiirher. 10(( 

10. To eoiistil iite a s/rnmling vvidiin 

the nK'.uiiiig of that term in a 
policy (if insi.n anee, it. is not ('iiongli 
that tile sliij) strikes on a rock and 
I'alls on Ix-r iH'am ends. M' Dout/le 
V. R. E. /l.s'.v*. .'}83 

.11. One English ship fires .at and 
sinks another, under the mistaken 
notion that she is a Fr<*iieh priva¬ 
teer. This is loss by the 

perils of the sehs. Cullen v. 
Butler, 289 

12. Where? a policy of insurance eon- 
tains a warivatity against seizure" 
in |)Ort, if the ship, to avoid such 
seizure, runs to .sea before she is 
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properly loaded, and is, in conse¬ 
quence, obliged to go to a port out 
of the course of the voyage insured, 
the underwriters are not liable for 
a subsequent loss. O'Reilly v. 
Roynl Exchanye Ass., 24(j 

13. Where a policy of iirsurance con¬ 
tains no warranty against seizure 
in port, if the ship to avoid sue li 
seizure runs to sea before sin- is 
properly loaded, and is in eonse- 
queneo, <.)bliged to go to a ])ort out 
of tV>e direct course r>f the. voyage 
insured, the uudeiwinters are liabie 
for a subsequent loss. O'RetUy 
V. Go7me, 2 19 

14. A loss arising from rats eating- 
holes in the sbi])’s bottom is not 
within tiio perils insun-d ag”ainst by 
the eomnion form of a policy of in¬ 
surance. ffnDter V. Potts, 2l).'t 

16. Poli<-v on 40carboys‘^yf vitriol.” 

They well car(4'uily stowed on <lei k*^ 
but ^plight lire,, and wote neces¬ 
sarily thrown oveA.ioard during the 
voyage; ('arboys of vitriol are 
sometimes slowed on die di-ek and 
sometimes bc-<l(le<! in sand in tlie 
hold, wiiere they are e-aisideri-tl 
safer; Ibid that the, iimhr", titer; 
in this Ciise were !i;il)!i-, althoe.gh 
there w;* n(.> eoiium.-nicaiMu ui 

them that the i-arboys wen- 'f> Ivj 
stoweil <yu <leek.. Da i'nyfa y. 
F.ihmnals, 1 12 

It). Held that the nnt!cr\vrit<‘rs on 
goods insured I’roiii .London to 
Demerara wen; liable for an 

average loss, where the ship being 
l aptured ami recaptured was sent 
into St. Thomas’s stript of ail her 
hands, and the captain not heing 

. able oil bis arrival there to procure 
a fresh »-rew, or to raise.* money to 
j»ay the salvage, itmnedialcly sold 
the ship and cargo, and broke up 
the adventure. V/iderwood v. 
Ilohe.rtson, • 13S 

17. In -an action on a^vaiued policy 
it is no defence, to prove that the 
assured have, received the amount 


m this policy from 
the underwriters on another Joliey, 
it the subject-matter insured*'be 
proved to be of a valm; equ-abto 
the, sum rot'.eived and tliat sought 
lo be recovered. Bousjield v. 
Barnes, 228 

IK. It .seems that a jmlicy of insur¬ 
ance “ at and froni Gibraltar” will 


attaoli if the ship enters Gibraltar 
Hay, although she, does not aetu-ally 
touch -at, the Oariisoii. Park v. 
Ihinnuid, ' 344 

19. A, ship insured is to be consider¬ 
ed as having sailed with convoy 
I’rom a particular port, if she joined 
the eoiivoyiug ship and received 
sailing iiisti uctions witbhi the, limits 
of the ]>mt, akliongb the latter 
.ship drop|.)ed down LO leagues from 
tile ]>laee of lo-adiug with the great¬ 
est ])arl of the, fleet, sevlh-a.1 days 
before the ship iiisure.d, she being 
detained with some other shi()s 
for want of pilots. Ridsdale v. 
S/addru, 108 

2(.). In an action on a policy of insu- 


raii'^e, it will Ik- {iresuiiied that the 
ship eomiilied vvith llie ]irovisions 
of llie convoy -act, till the contrary 
is proved. TkornUm v. Lance, 

231 


!. VVhi re there, arc no l onvoys ap- 
poiuied at the port I'rom wliieh a 
slrip eonuiiences her homeward 
viivage, she is mu hoinid to call 
foi' eoiivoy at a port, in the eoiirse 
of t he voyage frtim vvhieh eoiivoys 
are, appointi-il. Park v. llrottond. 


22. Where there i.s an iiistiram c on 
freight, if the ship be ('Imrlered for 
the voyage, and is gihlly of a de- 
vial iou after sailing upon it and 
befori* any goods are loaded, the 
assunsl are not entitled to any iv 
turn of premium for short interest. 
Moses v Pratt, 297 

2.3. To invalidate a jiolicyori a.*^^hip on 
the ground that slu- .s.-iileil wiiliout 
eonvoy, it is necessary to prove 
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' that this happened with the privity 
of the owner. Metcalfe v. Parry, 
* 125 

24. Where there is a warranty in a 
policy of insurance, that the ship 
shall sail with convoy, she may sail 
without convoy from her loading 
port to the place of rendezvous for 
convoy for the voyage : although 
there be convoy for ships on other 
destinations between the loading 
port and place of rende/.vous. War¬ 
wick V. Scott, ()2 

INSURANCE BROKER. 

See Likn, 2. 

1. liKSu ranee brokcr-s were ordered to 

efl’cet a policy “ at and from Tenc- 
riff’e to London Held that tin y 
were liable for not inserting in it 
a liberty “ to touch and stay at alt 
or any.of the Canary islands,” that 
being iisnally inserted in ])o!iei<‘s 
from Ti iieriffe. Mullmiyh v. Bar¬ 
ber, 150 

2. Where an insurance Itnikt r, whcji 
instructed to elfect a ]>ulicv on 
goods, is informed that they were 
loaded at a [>rior port to that from 
which the risk is to comme-nce, 
he is liahh* to an action for uegli- 
gonee, if he ed’ects the jKtlicy in 
the common form, “ hegiuning the 
adventure ujjou tin; said goods from 
the loading thereof aboard the said 
ship.” Park v. Hamond, 'I'l-l 

Insurance brokers who have <1- 
feeled a jiolicy without notice that 
it is not on acc’ouut of the pm-son 
from whom they receive the, order, 
have a lien upon it for their gene¬ 
ral balance, due. from him, and 
have a right to a^iply to the satis¬ 
faction of that balance money re- 
e(;ivpfl ujjonthe poli<'y,as well after 
as before, notice that it belongs to 
a third person ; but if they jray 
the overplus received after such 
notiee to the agent, the amount 
may still lx; recoven'd from them in 
an action for money had and re¬ 


ceived by the principal. Man» v. 
Porreftier, bO 

4. Insurance brokers liolditig a po¬ 
licy on which a loss has Itappeued, 
come to a general setthuneiit of 
their account with one of the un¬ 
derwriters, including his subsori|>- 
tion to this jaiUcy, and for the 
baiunee found due, which was ra¬ 
ther less thiin that amount, take a 
bill of exchange from him at three 
months, but without erasing hi.s 
name from the policy: Tiiis bill 
they retain in their own possession, 
and on the underwriter’s l)ee(>ming 
bankrupt, pnna- it upon his estate 
as a dei)t due to tlu-mselvos:— 
Held that under these cireum- 
stam-es, they weie liable to tlie as-- 
snred for the. ainonnt of the suh- 
soriptiun. Wilkinson v. Clay, 

171 

5. In an a< lion for premiums of in- 
Miranci; by the executory of an ^ 
iimlerwritcr, against an insurance 
broker, he cannot set off or dc- 
dncl n.tiv'ns of pivniinm which < 
accrued after the death of tlu' ti s- 
tator. Honslon \ . Buhertson, 

//c5/that insurance Itrokt'is, who, 
without a <h:l e rede re connnission. 
liad clVeeted prrlieies ii| tlu'ir own 
names, in whieh lli<;y were dt; 
s( ribed “ as agents,” could not, in 
an action for premiums l.>y the as¬ 
signees of a bankru]>t umlerwriter, 
who had suhscrilutd tlu se policii.'s, 
set off a tola! loss vvhi< h Irad ha]>- 
peue<l before the bankruptcy, hut 
which liad not hiH;n adjusted ; al¬ 
though the policies had always re- 
inaiuetl in their hands, and they 
hud actually paid tlie amount of 
the loss to their principal. Baker 
V. Ltnajhorn, 39(> 

IN'l'EREST. 

Tlie plaii.i,lill is not entitled to in¬ 
terest ill an action on a foreign 
j udgmeiil. '!A tkinson v. Lord Bray - 
brooke, 380 
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LA^DLOliD AND TENANT. 

Sec Bankrupt, 6. 

1 , If lifter the expiration of a written - 

lease containing a covenant Ijy the 
tenant to keep the premises in re¬ 
pair, he verbally agrees to hold 3 
over, paying an additional rent, 
nothing more being expressed, be¬ 
tween the parties respecting the 
terms of the m w tenancy, ho is 
presumed to hold under the cove¬ 
nants of the former lease, as far us 
they are applicable to his new situ¬ 
ation ; and it' the premises arc af¬ 
terwards buiut down by accidental 
fire, he is b<mnd to rebuild tlimn. 
Digit/ V. A fkins, ‘27.5 

2. If a lease contains a covenant by 
the tenant h, keep the premises in 
n-pair, and a covenant to insure 
them for a specific sum against 
fire;—on their being burnt ilowri, 
l>i.s liability on the former covenant 
is not limited to amount of the 
sum to 1)0 insured under the latter. 4 

I/t. 

i. Whether a landlord’ can follow 
and distvum upon goods traudulently 
venmved from the premises the mgUt. 
before the vent bceame duo, tor 
the. purpose of avoiding a disUess 
Fur/icatRc “V* > * 

UCENCE. 

See iNSUtVANCK, 7, B, 9. 

LIEN. 

See Insuuahc), Bkoki u, •?. 

, A BhinwrigUl in the River Thames 

■ il„o' uc«»«sH’ ""I' 'r 

doek to be repairt^, without an 
express agreement lor that ^ 

Jeredit being given ; 

of trade, to the owner ol the shi| 
for the repairs. Aider when 
Siipwrighi‘deals for ready mon.^ 
JiailA V. Mitchell, - 
ey If A. emploYS B- iP cllu t < p 
• l"y of mluriKC" for 1 . * l«'i» ■ ■ 

Voi.. IV. 


employs C. to effect fJie Iiolicy, re¬ 
presenting himself to C. as the 
principal;—C. has a lien on the 
policy as agaimst A. for the gentiral 
balance due to hun from “B. 1 Fcs<- 
wood V, Bell, 349 

Upon the sale of leasehold pre¬ 
mises, the purchaser accepts bills 
of exchange for the purchase 
money ; and tlie original lease and 
the assignment executed by the 
seller aic deposited with a third 
jicrson as a collateral security, to 
be delivered up to the purchaser 
on payment of the bills. The sel¬ 
ler, after some of the bills are paid, 
gets possession of the lease from 
the depositary, 'and pledges it. with 
persons who honit Jidc advance 
money uytou it, and to wbom he. in¬ 
dorses the outstanding bills. — 
Meld that the pawnees had no lion 
on the lease Ix'yond the amount of 
thc.se bills. Hooper v. RurnsLot- 
loni, l‘-’l 

. A ship is chartered for u i>articii- 
lar voyage for a gros.s sum by way 
of freight. The captain sign.s hills 
of lading for the cargo, (.winch is 
the property of. and consigned to a 
third pcrsoli,') specifying a rale ol 
freight amounting to a less sum 
lhaii that mentioned in the charter- 
oartv. Held that the shii. owner 
had'no ben on the cargo beyond 
the freight specified m the hills ot 
lading. Mdchdl Scetjr, S 
. 0 . An issue out of C'Wun cry, on the 
(Oiostiou whether J. b.id at a 
parlicAilav time any he,, on certain 
goods or their produ.’c, mesi be 
found in the negative .1 
not in poS.scssion ot the g ‘ • 

,l,«ir l.loJ.ine, .«l«.uwi c-,,u.lal.U- 

i.,teres. Ire 

Hcytcood V. IT<t;7.M</. 

LINCOLN’Hl INN. 

An action at 

Inn on 


upon the bond usually^ eivc , 


the Society of^Lincohi 
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l>eing called to the bar, to reco¬ 
ver arrears of “ absent commons,” 

“ vacation comnums,” “ im'aclicrs’ 
•duties,” and “pensions,” which 
have accrued while the party has 
remaiitcd a nuauber of the Socitay, 
although he lias not lived in the 
Jnn, or jiractisod at the bar. Lord 
Rosslyn v. JodrcU, itO.i 

LONDON Dock company. 

I’he Tondon Dock Company an; It.i- 
ble. for the negligence of their ser¬ 
vants in unloading goods, although 
(ho company derive no profit from 
their labour. Gihson v. Inqlis, 

72 

MALICIOUS AllRLST. 

.SVc Aiiuest, M alicuh s. 

MONEY HAD AND RECEIVF.D. 

Agi'iits in England effect a policy 
of insurance for a correspondent 
aliroad, on which a loss happens ; 
He draws a bill u|)on (hem, which 
is presented t<i them fur aecejit- 
ance by the indorsee : Tliey say 
they cannot acei‘])t it, having no 
funds in hand, but that on a set¬ 
tlement with (he unflerwriters it 
shall be paid : The agents receive 
from the underwriters a sum less 
than the amount of the bill ; Meld 
(lint this might be recovered from 
the agents by tin; indorsee, as 
mom-y bad and received to his 
use. Langston Cornry, 17t) 

MONEY PAID. 

See Action, 2. 

MUTUAL CREDIT. 

See Inscrance Biioitra. Set-oj i. 

yj, ! • ing in ’ebted to R., on g<»ing 
abroad leavc-s a general power of 
attorney with him, and sends ati 
ortler to C., to whom he had ccjii- 
signed goods for sale, to rcnul the 


proceeds to B. on his account. — 
C. sells the goods, and remits the. 
proceeds to B. — Afterwards, and 
indbre the money was received by 
B., A. comiuit,s an act of bank¬ 
ruptcy. Held that B. might apply 
the proceeds in satisfaction of the 
debt due to him from A. Alley v. 
Hotson, 325 

PARISH. 

See Evidence, 15. 

PARTNERSHIP. 

1. Although one part owner of a shiji 

has no implied authority, as such, 
to order insurances to be effected 
on aiicount of the other part own¬ 
ers ; yet if they lx; in partnership 
together, an order to insure the 
ship given by one nmders all liable. 
Hooper v. Lushy, (iO 

2. Where there is a partnership con- 

stitutefl by deed, a notice that it is 
dissulvi;d sigyetl by the parties, ibi 
the purpose of being insertisl in the 
Gazette, is sufficient evidence of 
tin; dis.stiltition frir all piirpo.se.s* 
against the parties signing it. JJoe 
V. Miles, • 373 

PLEADING. 

1. In trespass for taking'goods, where 
the ilefeiice is, tha^hey were taki’ii 
as a distress for rent, having bein 
clandestinely removed from the 
premisc^s, this must be specially 
plcailed. FurneuuT v. Fothet try, 

1 :'ui 

2. If a bill of o.vchange purports to 

be drawn by a finn l onsi.sting of 
several persons, in an action by the 
indorsee against the acceptor, the 
declaration may aver that certain 
persons using that firm drew the 
l)ill, although in, point of fact the 
firm consisted 'df a single indivi¬ 
dual. Buss V.' Clwe, 78 

3. Wher;; the defendant nails to bis 
f)wn wall g board which overhangs 
the plaintiff’s close, the remedy 
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seems to be case and not trespa.ss. 
Ptckcrbiy v- Rudd, 21‘J 

4. If a bunkriipf promises ab.sohitely 
to pay a debt barred by his eer- 
tifieate, indebitatus as.siimpsit lies 
uf^aiiist him on the original eonsi- 
deratioii; but if he only juoniises 
eondilionally, the plaiiitilF must de¬ 
clare specially, and prove tRt- con¬ 
dition jjcrformed. Penny .Bennett, 

20.5 

5. If there be a conditional promise 
to y>ay a^bill of exchaiige prt'senUal 
for aeccjJtaneo, after the condition 
has been pt!rfr)rmed, this cannot 
l)e. declared upon as an absolute 
aeei'ptanei^ of (he bill. Lftnt/sfnn 

V. Poruty, 17(i 

<). VViu're it polit'y in the common 
printed form on shii) and goods 
contains a wriflen iiKunoiandum, 
di'.claring the insuninci’ to be tm 
gfKxls, a general iiviTinetit is pro¬ 
per that the tle.fendant hecinni^.ni 
insurer on tlie*preniise.s in the po¬ 
licy mentioned, lldinjliton v. F.n - 
Inink, k;) 

See Ii\ 11 ) i:n < r., 1, 2, ;t,. 

See I .N s i a V N i.! . i-' - iti., I ■ si i; \ \ c i, 
.vo.nxsr. * 

PKACTKUi:. 

1. Where several defcndiints a))])eai 
l)\ separati-alloniies and have se- 
])arate counsel, if they are in the 
same interest, only one counsel c;m 
be heard to address the jury, and 
the witnesses arc to be. •..’.xamined 
by one counsel on the jiart ot all 
the defendants, in the same man- 
.uer as if the defence were joint. 
Chippendale v. Masson, 174 

2. An apfilication may be made to 
a Judge at Nisi l^us, to jmt off 
the trial of an issjie oircctcd by the 
Lord Chanccllon Buxton v. Law- 
ton, 

Y 2 


PllEMltliVb^ OP INSPRANCi:. 

Sec 1 s o a .\ n c r,. 1 n s i; a a n c i ', 

Baoiv r.a. 

PIM.NCIPAL AND AOENT. 

See. I.\suuA>'ei'; Buokeic. Siiiii* 
Brokkk. 

1. A power of attorney, though 

coupled with an, interest, is in¬ 
stantly revoked by tlu' death of the 
gnintor; and ;tn iict afterwards 
hond Jide dune uinler it, by the 
grantee, bi-foi'i- notice oi' tin; death 
of the gr;snt(.r, is ;i nuliily. Wal- 
f.iiti V. Kiny, • 272 

2. 11 ag'ent who underwrites and 

lo.ise.s for another, has an 
inijilied-autliorily I'rom him to refer 
a dispiue about .i los.s to arbitra¬ 
tion. lirookf . Ib.'j 

A f.ic’or who seiLs goods in his 
own 11 .line v-.ilhoal a del credere 
conimirssi.ai, is a ;.-;ood jx-titioiiing 
creditor ag.i nst (l.e perch.'.ser, al¬ 
though hi lia.ituerelycommunicated 
the uauK ol' tire pnrehaser to Jii^, 
prineip.sh But hi: Ci'uses to be so. 
whiti f!.v' ptoi'.'ip.d .has agici'd 
with him lo cousid.- - the purchaser 
a.s his ii, ,jior, ai.d lia.s taken st.t*ps 
for recoil'o.g t!ie debt directly 
from tiu purchaser. Sadler v. 

Lriyh, 1?).'. 

4. Held to he a lawful ti.sage iu l.lie 
Irish prc.iision trade, that a gimcral 
authority to a broker to sell e.xjiiies 
with tile day on which it is givi'ii, 
and that a contract for the sale of 
the goods aftei-wards entered into 
hy the broker, is not binding on 
tile pvincijial. Dtck< iisonv. LUicall, 

^ 27 ‘) 

5. In an action for not accounting for 
goods deliveix d in this country to 
the defendant, the master of a ship, 
to he sold by him abroad, it i.-; no 
defence that the goods v- .'le ex- 
poili'il without paying duties, un¬ 
less it be proved ticat the evasion ol 
the duties xvas ])aii ol the agici' - 
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jnent between the plaintiff and de¬ 
fendant. Catlinv, Belt, 183 
I. If {^ocwls are delivered to A - to he 

sol^ in a't>3rtiotilar i>lace, 

aHhoujih he je unable to sell them 
there, ho liusnoriffht to send them 
elscwhoi-o, under the .'are ot an¬ 
other person in seareh of a nvarket. 

PIMZK. 

,SVf Action. I, 


PRIZE AGENT. 

A person who while regularly licensed 
us a prize agent received orders for 
prize money from soamen, is not 
guilty of an oflcne.e rvitliiu 49 G. ‘1. 
c. 124. s. 3a. hy receiving payment 
of these orders after his licence has 
expired. v. Detvia, 48 


PROMISSORY NOTES. 

See llit.T.s Of E\cn^\o)'. an!) Piu)- 
>lISSOUY Noti.s. 


PROPERTY-TAX. 

Ill an action for rent, to i ntitle the 
lenant to deduct the property-tax, 
it is sufficient to prove the payments 
by the collector, without prodm-iiig 
the as^x•ssulent. Phillipav. 1h(r, 

‘ 2 ()(! 

PROTEST. 

See i’.vioKNci:, •'j. 

RIOT At'T. 

1. To render the hundred liable on the 
riot act for jiartial damage done to 
a house, the rioters must have begun 
to dmnolish it with the intention of 
aelually detuolishing it, if not inter- 
rujited. Lord Kinrj v. Chonihcrx, 

2. In an action against the humlretl 
on the riot act, fo.' damage <lone to 
a house; the breaking of inside 
window shutters, a windowsill, and 
the wood of the fan-ligh), is suffi- 
eient evidence of a beginning to 


pull down, if Uie mob are inter¬ 
rupted and dispersed while coin- 
mitting these acts of . violence, by 
an alarm of the ^pi:oach of the 
Sampson v. Vhnmhers, 
221 

SALE. 

See Aghv.kmknt. 


ni 


Where goods arc ordered of a ma 
luifaclurei in England to lit* e.x- 
porfed to a foreign country, and 
the purchaser has no ofiportimity of 
seeing them before fliey are ship¬ 
ped, there is an impli(‘d luiderlak- 
iiig on the part of the manufacturer 
that they shall be of a inerehant- 
able ipiality, Liiiiig v. I'idpenu, 

1(>9 

2. Where u]ion a sale of goods, the 
seller produees a sample, and rejire- 
si’nl.s that t!ie hulk isofecjual <pia- 
lity, if tht'iT' he a sale-note w!iii-li 
Goes not refer to the sample, this 
is not a sale hy sample ; and if the 
goods turn out fo he of iiil'erior 
(piality. the .pineliasor’s remedy is 
hy an ai.-tion on the case of a de- 
eeitful representation. Meper v. 
jRverth, 22 

.4. Where h'asehold jiremises art! sold 
hy auction, and the lease tfontain- 
ihg the usual covenant to repair is 
proilneed and read to the ladders, 
if any of the laiiUliiigs tlcmised and 
described in the lease have heeii 
pulled dtiwn before the. sale, the 
piirchastir is not hound to complete 
the purchase, and may recover 
hack his deposit, although the 
building pulled down be not de- 
serilicd in the particulars of sale. 
Granger v. lEorwi.v, 8.T 

4. A contract for the sale of flax ex¬ 
pected from PctersbuiTgli, contained 
astipulation, “that the flax shoultl 
be dispatched from Petersburgh not 
later than V.lst duly, O. S. ritlier 
for Hull or Lor.(Joa.” Held to fx! 
enough, that Ix fore the day spe- 
ei(ie<i, the flax had lieeii sent riown 
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from Petersburgh iu lighters and 
put ou board the ship at Cronstadt, 
although she was not dispatched on 
her homeward voyage till after the 
day. Busk v Spence, 321) 

.5. A stipulation in such a contract, 
that “ as soon as the seller knows 
the name of the vessel in which the 
flax will be shipped, he is ti^nen - 
tion it to the buyer,'' forms a con- 
diiion precedent; and where tlic 
sillier had advice of the name of 
the ship in l><)n<h»n on the 12lh of 
Hie inontli, anfl did not cominn- 
iiicate it to the l)iiyc‘r who resided 
at Hull till the 20th, held that the 
condition was bo^ken, and that the 
buyer w.is released from the eon- 
tract, although he did not appear 
to have sustained any damage hy 
the delay. //■'■ 


SEAVtEN'S WACiEri. 

Held that, on a (umnt for work ami 
labour a seaman might recovei’ lor 
wages riming a liostile <;ini)arg() in 
a lor*‘ign port, he was iin- 

prisrnu'd on shori\ ou prool tluit 
tin; <‘rcw wr’re rcstoreil to the sliiji, 
and tlial she C(mi|)leterl l)ie voyage 
and earned IVeiglit, witliont pro- 
rlncing*Mhe order hy wliicli tlu^ ein- 
|);irgo was i.aken otl. ttutf.ttyi* 

V. tViutiri)i<//i<cm, 

. A th inand In-ing made by a si'aman 
on the owner of a slu[) tor wages, 
whieli had accrued duriug an em- 
hargo, be said, il others paiil, he 
should do till' same. Held that this 
was a sullieieiit acknowledgement 
t<r take the ease out. of the statute 
of limit.alious. Lomeih v. I'tilJu r- 

.////, • ‘ ”•'* 

sr;r-()EF. 


See iNSUR.vJifcr. IUioivF.k., o, (>. 

I. Where the phuutilF rleclares spe¬ 
cially ill assumpsit lojy^ot account- 
i„ir,.;.-_with a cmml^lm money laid 
aiul received, »ou ossn/njiail Ixhig 
pleaded to the whole di i laralion, 


and a set-olf to the general count; 
the plaintiff having proved a balance 
to be due to him which he might 
have recovered under citUftST conuU 
the defendant shall not he deprived 
of the benefit of his set-off', and if 
he establishes it, he is entitled to 
a verdict on the whole declaration. 
Birch V. Depeyster, 385 

2. Jii an action hy a servant against 
Ills master for wages, flic latter 
eannot. generally set o(!' the value 
of goods lost by the negligence oC 
the former: but if it. be proved to 
have been part of the original 
agreriinent brt.wcim them, that the, 
serv/mt should payout of his wages 
for all liis master’s goods lost 
through his negligence, the value 
of goods so lost may, under tin; 
general issue, he dc diict.cil fiom t.iie 
amount of the wag(!S. he Loir v. 
Jiris/oic, 134 

SHEIUEI'. 

Sec EvinKNCK, El. Execution. 

In SOI. VENT. 

The. assigumeiU ol’a replevin bond by 
a person acting in the shcrill s o(- 
licc. under t.h<> seal ol‘ llic ollic<>. is 
siirticicnt. Middleton v. Sundford, 

■Mi 

SHIP. 

See E.vinENCF,, 7. Ue.m i Jiii.rr.r.. 

FkEIO IIT. 

1. .A foreign built sliip, Britisli owned, 
was aulhoii/.ed by 4,1 (ieo.,'l. e. l.O.'h 
s. 13. to import iul.eOreat Britain 
the .u tleles then^iu emimevat.ed. 

Bat. that statute, which permits 
the it\ipovtation into tl.'ca.t Britain 
in such a ship of “ all sorts ot 
wool," does not extend to cot Inn. 
Pearce v. Coivic, ^ 3<)3 

2. A sliij) is not of the huill of Russia 
within the meaning of the u.ivi- 
.ratiou act, whicli, having been 
originally constracted in anotlu'r 
country, was wrecked on th<! coast 
of Russia, and repaired t.luae at 
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' un cxpencc of mor^luu) two-1 hirds 
of her value ; by iho law 

of Russia she wa«*in(f(T these t-ii- 
COniTTSUiCcs eonsidored a Rus¬ 
sian ship* tind although she after¬ 
wards had a Russian rcgistei, was 
o^v;aed by a Russian subject, and 
was nuvigrited uiulcr the Russian 
Rig. Redhead Cater, . 18H 
A gciu'ral ship having. l*ticn adr 
vertised for a particular voyage, il 
her destiuatiou is in any respect 
altered, the owner is bound to^ive 
specific notice of the ‘.dteration to 
(•very person wlio ships goods on 
l)oard. Feel v. Price, tidd 

■I. 'iluie is no implied underlaking 
on the part of the owner of a ship, 
fliat a bill of e\ch;in:>-< drawn by 
the master on a tim'd peison, for, 
money atlvstuced for tin- shiji’s us».' 
aViroad. shall be duly honoiiP'd. 
llardf r v. Brothert^fone, 'i.fi-t 

r>. A eliartered shiji, at her outward 
|»orl, being iit want of inoiiey fcir her 
necessary disbnrsenienls, a niei- 
ehant there being shewn the ehar- 
ter-party, by wlii' h the freighter 
covenants le. tiirnish vvliat niosa y 
might he reipilred for (he m.'Ces- 
L-.u y disVnirseinents of the shii>, ad¬ 
vances the ici|uisite siirn to tlie 
master, and lakes a hill of ex¬ 
change drawn by him for tin- 
amount upon the freighter; h(',!d 
that on this hill being dishonoured 
by the freighter, the owner of tin- 
ship wa.s not liable for any jiart of 
the money advanced. //». 

(). VVbere by a charter-party of af¬ 
freightment th(! owner of the sliip 
covenants that she shall la- fur¬ 
nished with t.L'cry t.hi.inj ncidful 
and ncceXsai y J'or the voyage. In¬ 
is liountl to furnish lier not only 
with all documents recjuircd by tln^ 
law of this country, but such as an- 
required for her immediate admis¬ 
sion into tin- furcign jiort mention¬ 
ed in th(! chartei'-piirty ; tlierefon-, 
where by such a ehartcr-party a 


ship was |et to freight for a voyage 
to i>ardi»ut|i'a»dt>»cl* ,AcM that the 
owner wasjieble fofcBOt furtiishing 
her with a bill without 

wltich by the hiv%, of Sardinia s^be 
could 4iot be admitted into port 
before]H-rformingquarantine. Levy 

V. ^oaterton, * - dH<l 

7. Iimin action against the owners of 

a ship, it is*sufficient primd facie 
evidence of owiitiTship, to put in 
an undertaking to appear for tliein, 
given before the eonitnein-enn-nt 
of the action by the person who 
subsc(]ucntly aetisl as their aUorney 
in defending it, in wliieli he de 
scrilies them as owners ;—vvilhoiil 
further pn)((f of agenev. iMarsha// 
V. Cliff, . ' j:i;{ 

8, Jn an action aiiainsf (lie owner of 
a ship for lireaeh of’an nnilerfaking 
to sail with ei)nvov,it is a snflieient 
dc.fema- to shtiw (hat the ship was 

‘ di'layisl in taking on board the 
plaintilV’s-goods, and that alter re- 
eeiviiiLT thian the master, having 
made everyjpr.ii'-tieable exertion to 
join the eoiivoy with wliieli he 
onght to have sailed, hut without 
elfeet. proceeded uii his voyagi; 
witliout eonvo}\ Magallnu ns v. 
Itnshcr, r ol 

A bill of lading signed bv the cap- 
l.iiii, stating llu- sliip to he Iioiinil 
to tin- port of ilestinat ion with con¬ 
voy, anioiiiil.'s to an undertaking 
binding on the owner, that the 
ship shall sail with s.-onvoy. Where 
there is an nndeitaking to sail 
with convoy, it is nut a saiiheieiil 
exeiisi- that the ship w.is iiiei-enied 
from joining the convoy by the stale 
of the weather. Siinderson v. 
Basher, r>4 n. 

10. Wliere by a charter-jiarty the 
freighter eovenaiiled to provirh? for 
tile sliip a fnll and conqilete cargo, 
consistiiig,..of cojiper, tallow, and 
hides, or olh-Jr goods, on which 
separate rates of freight were to lie 
jiaid ;—held that having supplied 
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lief with an large, a qaafttity of tal¬ 
low and“hide»"M slie 'fefaoge to take 
oq board,:he:jywttotBir)and to pro¬ 
vide, aiiy.<;6^fferi" althouf^ for the 
want of it thcsship was oblige<l to 
keep in her ballast, and* did not 
make so advantageous a freight as 
she o^erwiso would have ^one. 
Mourstym v. Page, 103 

11. Where goofls destiiierl to a fo¬ 
reign jiort, are raptured in Conse¬ 
quence of a deviation, the owners 
of the goods are entitled to reco¬ 


ver lioin the owners of the ship 
only the prime cost of the goods, 
to^i'tlier with the shipping <'lnirges, 
ami not the expenee of etfeeting a 
policy of insnranei' mion tlu-in.with- 
oiit direct proof that- lh»‘ gfxxls at 
the time of the loss wta-e inhaiux'd 
in value heyond their first, (iriee to 
the uiiionnt sought to tie reeoverwl 
lor insurae.ee. Parker v. 

ir2 


c, 9. (Copynmy 
c. 21. (8.S. Corii 




. 8 

101 


Gen. 1. 


(Action against Hun- 
221, 377 

Geo, 2*. 

11. c. 19. ( Distress) ] 37 ^ 

Geo. 3. 

2 . 0 . e. .01. (Stage Coaches) 2-t 

3.'( e. rj i. (Benetil Socitgies) n 

A/, c. 98.)(Allum) j •{ 

4.3. e. J.Ga.t,Navigation Act) .ui-j 

40. e. 12 I.(Notice to dispute Ihink- 

ruptey) 207 


STCCK JOBBING. 


SHIP BIIOKPU. 

By the n.saue. of tflifWn l.ondon, a 
hroWi'f who iiets as sneh in chiii- 
tering a slilp to the Hnltic is I'li- 
tiiled to a eonnuissioii ol .0 pi.-r ectit. 
upon thtr amount of tin- lieight. 
Coliru K. Pof/rf, **'’ 


STAMPS. 

,Srr Bll.l.s Of HM M.lNof. <i. 7 . 

When' inrlorsenieilts (.1 receipts on a 

bond h.ive left n" blank space loi 
,e< <-ipts of suhseptent paymet. s 
to he written upon, s'ich leei ipis 
written on an unstampl pace «>' 
paper. anncMsl to the ho.u , may 
Ih' read in evidence. Orme\. 


sT.vi’pri':^. 


i.c. 1 . 3 . 

H A- e. 


Joe. 1 ■ 


of BaiiUii^'cy) 

Williiini .3. 

(<krtifieale lor 


2Si> 


Costs) 

137 


Dealing in lottery j.iroduces is not 
within llustock-jobhingacts. 71/or- 
ihner v. Slkeld, 42 


sTOPPir:; in transitu. 

1 . Althougbgoods arc delivered at 
the jiaekes of the purchaser, he. 
having no alehouse of his own, if 
they were ) lie paid for in ready 
money, aia this wit,s intimated to 
tlie (laeker hen ho reeeived them, 
they may ill he stopped in traii- 
siiu. Lochtnnn v. WUliama, 

18J 

2. .'V partieiil parcel of goods in the 
possession ' a warehousetnan, is 
sold at so leh jiere.wt. f.h<' weight, 
of the wh< being tmpfrtuin, to 
he paid hy lill of exchange. Thc 
verulor givehe piirclia.ser mi order 
to the warehseman to weigh and 
deliver the ods, which is hidgod 
with the waiouseman ; hut hel'e.'e 
the goods ! weighed the jiur- 
I'haser iH'Otjs insolvetit. 3’he. 
vendor has ;ght to slo]) them in 
transitu. illu rs v. Lgs, 2.37 
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.. Goods being oitered ^6 books 
of the West India Pfock Company 
iiahe name of he receives the 
usualcliequo^or them, which, hav¬ 
ing sold the goods to B., .he in¬ 
dorses and delivers to him. B. 
sells the goods, and delivers the 
cheiiue to C. on credit. On C.'s 
insolvency, cannot lavsfully take 
possession of*the goods, allhongh 
they have continued to sttnd in his 
name, and the cheque hat not Iwcn 
lodged with the Dock Company. 
Sftear v. Travers, 2-'>l 

4. If the purchaser of gi^ds to be 
paid by bill, after giving iSs accept¬ 
ance, during the time of credit, 
and while the goods are il transitu, 
sell.s them to a third pisou for a 
valuable consideration, without 
transfening any hill ot;<la(Jing to 
him, the right of the oiginal ven¬ 
dor to stop the goods iilfraitsi/ui^^ 
taken away. Davis \>JieijnolfJs, 

2(J7 


.0. A. being indebted toB. on tlie 
balance of accounts, iiiinding hilts 
of exchange still runn^ ueceptod 
hy B. for A., cousignsjoods to B. 
on account of this halalee. Ilelil, 
that A. has no righUo stop the 
goods III transitu, up<j| B. becom¬ 
ing insolvent liefore hills art- 
paid. Vertuc Jtivi, '11 

li. The right of an unpiij consignor 
to stop in transitu nut taken 
away by an assignrjit of the 
hill of lading for a vdablc consi- 
tleration to a third pe^u, with no¬ 
tice of the insolvenc^f the con¬ 
signee, ( 


STRANDm 

,SV’C iNStJKAKCl 10. 

TEND.EPi 

An ofiev to p;iy a sum .money tube 
aoct'pted as the whoV.dance due, 
where !i larger sum ilaimed, does 
not ainountloalegaljidei. Evans 
V, Judkins, E'ib 


S. P» ruled by Holroyd J. in Shepard 
V. Harris, Monmouth Spring As¬ 
sizes, 1816 , where the less sum was 
offered to the plaintiff “ in full of 
his demand.” 

TRJiSPASS. 

Sec Pleading, .'1. 

TROVER. 

Trover lies for an undivided part of a 

chattel. Watson, v. Kimj, 272 

VARIANCE. 

See Bill DC. F.. 

1. If in an action on a lioiitl aj^insf 

one, it be declared on as the joiiii 
bonil of him and two others, il Is 
no variance that the bond is liki-- 
wise the separati^ bond of each of 
tlie obligors. AJiildleton v. Sand- 
ford, .'M 

2. ' In covenant for not nqniiritig. if 
the covenant to repair contains an 
exception of “ tire and all other 
casualties,fatal on non est 
facluvi, to .stall- it as a gt-iieral 
covenant to repair, omitting tin- 
exception. Tenipany v. Buniand. 

2(t 

.’1. In di-<-.laritig against the' acee])ti)i- 
ot a bill of dvcbange. payabU- a eer- 
lain Mine after sight, the day nl" ue 
ci-pting the, hill l-.iid in the ilei-lara- 
lion under a videlicet is imnuile- 
riu). Freeman J aval), 2<i'i 

VENDOR AND PURCM.VHl-II. 

See. AdiiEi-'/MENr. S.m.i.. 

USAGE OF TRADE. 

Sec PiiiNCiPAL AM) Aol.N'r, 4. 

USURY. 

1. An agreeme.nt, that, upon the ad¬ 
vance of u sura of money by B. to 
A., A. shall trsign to B. the lease 
of premises of greater value, with a 
power of redemption on repayment 
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of the money, and that in the mean 
time B. shall prant A. an tmdcr- 
Icase of the premises at a greater 
rent tlian the legal interest of the 
money,—yl. insuring the premises, 
ami paying the ground rent and 
taxes,—is usurious; and the as¬ 
signment of the lease cxtH'uted'^i- 
dor such agreement is void. Doe d. 
Titfordv. Chambers, 1 

WAGER. 

1. An action cannot Ije maintained 
upon a wager, whether an iinmar- 
rieil woman has liad a child. Difch- 
/niriie v. Golflsmilli, 16'2 

‘2. No action can he mainlaimsl to 
rei'ovcr back money deposited with 
a st.akelu>hler upon a wager, after 
the wager has been determined 
asraiiist the plaintitl’. Brandon v. 
Hibbrri, 'M 

I'he ])arly who lays awager on tln^ 
identily .of a penimi willi wliom 
Ire has eonvers<-d, cannot sr’t it 
aside on tlie groi>K 4 ji!'at at t!.c 
time wlien it was laid the oppo.sile 
party had received eerlain inti rnia- 
tion that he was mistaken, aial it is 
too late for him, on diseovtring lii.s 
mistake, eomiterinand tlioaut.ho- 
rily of the stakeholiler -o pav ovtu' 
the money bet.Usl. Blend v. (. i>ll( I,* 

1 fzrr 


warr/.nty. 

See I \ sC n.i’N cr. 

1 . A temjioraia lameness, rendering 
a liorse. lirssiit for jiresent .service, 
is a bivaeV of a warranty of sound¬ 
ness. hitoii Brofjden, ‘i d 
2 Whereneiore. or at the time of sale 
' a siHsdnen oi’ the goods is exhibit¬ 
ed teffe buyer, if there he a writ- 
jt.jii..'out; aet which merely describes 
*th< goods us ot a particular deiio- 
riiiiation,—this is nu^ sale by 
sample; but there » an implied 
Avarranty that they shall be of a 
mereliaiitable (pialily of Hie dciio- 


minatllAVhentioned in the contrae.t. 

Gardiner v. Gray, I 44 

WAY. 

1 . Where a way has been iwetl by tljt; 
public I'jr a great numberSf years 
over a Close in the hands of a .suc¬ 
cession ot tenants, the privity of the 
landlord, and a dedication by him 
to the public may be presumed, al¬ 
though he was never in f /10 actual 
possession of the elo.se himself, mad 
lie is not proA’cd lu have IniCii near 
lie sjiot. Hex V. Burr, Id 

‘2, Wdiore a way is so used, notice of 
flic fact to the steward is notice to 
f:ie, landlord. //,. 

WHARFINGER. 

See Action, 2. 

1. AH'liarfingcr, by inserting in bis 
rceijits for goods, a notice that he 
Avi.' not be responsilile for loss by 
file may entirely di.scharge liim.scll' 
f'oi such iv.sponsibilily. Mavnef 

V. ’Inld, 225 


VVl'l'NESS. 

See livinr.NCE. 

]. In a action on the (^a.se for rim- 
niiigloAvn a ship, a pilot, under 
Avhosi management the defendant’s 
ship vis Avheii tlu* accident liap- 
peiied is rendered a r'Ompeteiit 
Avitne; for the defendant by a r<?- 
lease 'oni him, although he wits 
hired uid paid by the captain. 
Aldriee v. Simmo}>2s, 

2. In an etion by an executor, the 
residual legatee is not rendered a 
couipetit Avitness for the plaiiitifi', 
by releaing alJ claim to llie delit 
sought 1 lx? recovered, having still 
an intent to siipjiort the action, 
that theosts may not bo a charge, 
iiiionthcstate. Baker v. Tyrwhitf, 

27 

.' 5 . In an aeon for rnniiiiig down a 
ship, the Iclcndant's captain may 
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l>e rendered a \vitness 

for him, by a rcleaBo to the (iaplaiii, 
IWmI the rest of the crew, with a 
sin}Vle*stamp, the captaii/s name 
standing first, and th.c release being 
’ first ^dered U> him. ^erry v. 
Bcachcr, 

WORDS. 

1, Where A. having summoned B. 
his master Ijefyre a (3ourt ol Con¬ 
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